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CHAPTER 1 


[T¥TRO DUCTION 
The subject «f this discussicn might suggest that 
there is a problem cf great proportions in the armed 


1 with respect to unsuthcrized medical treatment, 


forces 
1.e., treatment without the patient's consent. Portunately, 
however, such does not appear to be the case. There is 

not a single reperted case since the adoption of the Uniform 
Gode cf Nilitary Justice cf a serviceman being ecurt- 
martiealed for failing to «bey an order te submit to medical 
treatment, and there are no reported cases hcldins the 
United States or a service dcect>r liable for performing 
unauthorisee treatment.2 It is possible, however, that 

ome of these latter "incidents" have been settled by 
means other then litigaticn. 

The general rule is reasonably well established, 
without the military, that e patient must give his consent 
befcre mecical treatment can be administered to him. It 
is the purp<se of this discussicn to develop and examine 
1. The term “armed ferces" is intended to tnelude all 

the armed forces, hcwever, no direct reference will 
be made in this study t« the Coast Guard sinee it 
has no maj-r medical fecilities ur medical corps. 
The Public Heelth Service is primarily reaprnsible 
fcr furnishing medical treatment tc members <f the 


Coast Guard and their dependents (42 U.8.C. 8253) (19h). 


€. Coward, Malpractice ard the Service Deector, 9 U.S. ‘trmed 
Forees Mea. J. 2 O)e 
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all aspects cf this general rule and tc point out th:se 
types of situaticns presenting the greatest legal peril 
to the service drveter. Censideration is given to pertinent 
military regulations to determine their effect cn the general 
rule. Finally, certain conclusions and recommendations are 
submitted dealing with the unique problems generated by 
having the aick and injured subject t: military suthcrity 
and ecntrol. 
It is not the purpose cf this discussion, unless 

germane tc the text, to ccnsider the nature and extent 
of the United States' liability for unauthorized treatment 
under the Federal Tort Claims Act, Militery Cleims act, 
Foreign Claims Act, or cther statutes, ss this subject has 
been sdequately set forth and analyzed in a number of 
other writings. Aside from the liability of the United 
States, it is important fcr the mllitary practiticner 
te remember that he is nct exempt from individual liebility 
or responsibility merely because he is practicing his 
3. See Marchus, Medical -alpractice, Hospital Negligence 

and the Armed Services, ‘ay 1957 (unpublished thesis 

presented to The Judge Advecate General's School, 


U. S. Army); Medden, Malpractice Liability, 13 Med. 

Bull., U. S. Army, Purope 262 (1956); Kakestraw, 

Malpractice and the Wilitary Doctor, U. S&S. Air Force 
ov. 1961, p. 35 Coward, supre note é. 









wom Saisie rm he 


Be tenet + 
AnOOkS tow wean ont we ieee of fONe Fe 
eee ee Le 
ee Oe a 
=m Phayevy gps O9 opm serene ait) PARAAR A 
ee il 
ease wey We we Lidell ee eer eer 
TRmr IP pene Cub Lidee vm veh Compo? el al gt 

ct Sistuedd Rages Lard roew) deme fur 94 gt ies see 
06) grip cere 0) od phe pine 










-. 














| . a bd 
} = ; 4 e 





ly 


professicn as a member of the armed forces. 


%@ 


The terms “service dict.r” and "militery practitioner,” 
and all similer designeticns, are used in this study as a 
matter cof convenience to include all those pers:ns in the 
armed fcrces responsible fcr administering medical, dental, 
or surgical treatment; e.c., physicians, surgecns, ostecpaths, 
Gentists, nurses, and corpsmen. The term "medical treatment," 
unless -therwise indicated, is also used as a matter of 
ecnvenience t- inelude medical, dental, and surgical treatment. 
UNAUTH RIZ°O TREATMENT AS A FCRM CF MALPRACTICE 

The sudject cf "malpractice in the military" is a 
very bread one indeed, invelving an almost innumerabie 
list of legsl aspects arising while the relaticnsnip of 
doctor and patient exists. The general subject has been 
"treated" by several writers.” ‘rdinarily the term 
"“malprectice” is asa ciated with the term "negligence," 
i.e., the practiticner's failure to comply with the standwrd 
ef conduct established by the reascnsble and  .rdinsary practice 


of practitioners in the same genersl leeality.° It is 





nete 33 Winthrep, Filitary 


bh. See Madden, -p. cit. supra 
id (2a Cle 1920). 


Law and Precedents, p. 


5. Coward, op. cit. supra nete 23; Marchus, Nadden, Rakestraw, 
op. cit. supra note 3. 


6. Prosser, Torts §31 (24 ed. 1955); kl am. Jur. Physictens 
and Surgeons 882 (152); Sinz v. Owens, 33 Cal 79; 


* 2 a 6 d 3, 5 (199). 
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this form «f malpractice that is mcet often litigated in 
the courts and is usually the greatest concern to the 
medical profession. 

This discussion, however, fccuses on another type of 
malpractice - unauthi rized medical treatment, i.e., treat- 
ment perfirmed without the express <r implied consent of the 
patient. Such treatment constitutes an assault end battery! 
which may subject the practitioner to criminal prosecution” 
or render him civilly liable for damages. The court in 


9 


Physicians' and Dentists' Business Hureau v. Dray” related 





uneuthorized treatment to malpractice in the following 
languege: 


while an unauthcrized operation is, in contemplation 
of law, an assault end battery, it alscs amounts to 
malpractice, even thouvh negligence is not charged. 
Hergzog, Nedical Jurisprudence, 153, 8160, defines 
malprectice as follows: “Malpractice, als» some- 
times called 'malapraxis,' means bad or unskilled 
practice, resulting in injury to the patient, 


7+ & few courts, representing a small minority, heve held 
that unauthorized treatment is not distingulahsble from 
other fcrms «f malpractice and, therefc:re, ecconstitutes 
2g? Sawnwes” S@@Q, Ociey Weliaes v. Drske, 130 W.Va. 229, 
43 S.8.2d $7 (1947) ershey v. Peake, 115 Kan. 562, 
223 ben. 1113 (192k). 


8. See State v. Gile, © Wash. 12, 35 Pac. 17 (189); 
Winthrop, Digest -f Opinions of the Judge Advceates 
General, Pe sn (hatred. L901)3 Hirsch, Consent To 
Fedical Treatment - With Forms, Trial Lawyer's Guide, 
Aug. ly 9 Pe 3e 


9. §& Waesh.2a 38, hO, 112 P.2d 568, 569 (1941) (Smphasis 
in original, 5 
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and comprises all ects and omissi:ns of e physician 
or surgeon a8 such to a patient as suc which ma 
make the : eon either civilly or 


criminaliy liable. 
The Legal 










bimmificance «f Assault and Batte Classification 





The classification of the action fcr unauthorized treat- 
ment as one of acsault and battery rather than as an action 
of negligence has severel legal consequences. The mat 
important cf these consequences are: 

First. In an action for negligence the doctor would 
be able to rely upon expert testimeny tec the effect that 
he hed in fect ccmplied with the stardard cof care normally 
exercised by reascnable doetcrs under like circumstances, 
whereas in an action for sssault and battery, the dictcr 
could not rely upon expert testimony since the cnly issue 
is whether the patient consented,19 

Second. The plaintiff in an action for aszault and 
battery need not show any physical injury to establish 
10. The plaintif’ in a malpractice case generslly has 

a very difficult time in obtaining expert testimueny 

favorable t:> his cause. See, ¢.c., Grist v. French, 

136 Cel.App.2a@ 247, 258, 286 y-Ba4003, 1010 (1555); 

Huffman v. Lindquist, 37 Cal.2d 65, kb3, 23) P.2d 


34, 46 (1951) (dissenting opinicn by Carter, J.). 
For a discussion of the reascna why doctors are 


reluctsnt to testify see,  cCcid, A Reappraisal -«f 
Liability for Unsuthorized Medical Trestment, 
¥ ' .4 ; ' 
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demages, whereas in an action for negligence the plaintiff 
would have t- preve actual damages.-+ 
Third. The pleintiff in an action for assault and 
battery is more likely to recover exemplary or punitive 
Gemages tian in an action fxr negligenee.!* 
Fourth. An sction for assault and battery generally 
has a shorter statute of limitations than an action for 
negligent malpractice. This is the main reason a few 
courts have held that unauthorized treatment amounts te 
negligence rather than asssult and battery. 
Fifth. Possibly the greatest potential unfavorable 
Consequence to the plaintiff “assaulted” by ea service 
doctcr is the effect that such classificetion has cn a 
suit brought under the Federal Tort Claims Act. Assault 
and battery actions are specifically excluded from the 
net t4 Which means a patient cannot reec.ver in such an action 
against tne Goverment. The cnly recourse left to such a 
patient would be an action against the d.ictor as an individual 


or to seek relief through private relief legislation. 


ll. Restatement, Torts 818 (193k). 

12. Prosser, Torts 9-10 (2d ed. 1955). 

13. See, e.g. Hershey v. Peske, supra note 73; MecClees v. 
Cohen, 6 wd. 60, 148 atl. 1930); Physicians’ 
and Dentists' Business Bureau v. “ray, 5 Wash.2d 37, 
111 P.2da 568 (1941). 


1h. 28 0.8.c. $2680 (hn) (1952). 
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In Movs v. United States, & plaintiff was denied rec:very 
where his right leg (when the operaticn was planned fir his 
left leg) was amputated withcut his consent while he was 

a patient in a Veteran's Hospital, The esurt stated, "It 
does nit appesr that the words 'sasrult and bettery' as 
found in 20 U.S.C.8. 82600 (h) have such a narrow or 
reatricted scope as t. exclude the oerfcrimaonece cf such 
sureical operation... . The secticn is not linited 


ts intentional or violent torts, "26 


The result, hcwever, 
weuld be different in th:se few jurisdictions?! where 
unauth: rized treatment is held to constitute negligence 
rather than assault and battery as the Federal Tort Ciaims 
Aet dues not exclude "negligence." 
THE UNDSRLYI°G REAS | FOR THe CORAENT REAUIRFME FT 

The underlying reason behind the lejael reguirement 
treat ea medical practiticner must have the consent cf a 
patient befcre treatment is admi istered ste s from the 


"natural right -f the individual." ‘The court in Rolater v. 


strain, *° quoted apprevinely from 37 Chieceagc Legal News, 





15. 115 F.Supp. 275 (D. Winn. 1954), aff'd, 225 F.2d TOS 
(Oth Cir. 1955). 


16. Ie. at 276-77. 
17. See notes 7 sndé 13, supra. 
1S. 39 Ckhla. 572, 1\i7 Pac. 96 (1913). 
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pe ¢€13 as follows: 


"Under a free gcvernment at least, the free citizen's 
first ond greatest right, wich underlies ell cthers-- 
the right to the invicilabllity of his perscn, in cther 
words, his right te himself -- {ts tno subject if 
uiivereel acquiescence, * 4d tnis right necessarily 
orbids a physiclen cr surgeson, however skillful of 
eminent, who has been asked tc exemine, diagn: se, 
advise and preseribe .. «, to viclate witheut 
permissicn the b- dilly integrity of his patient by 
emajcr or capital cperation, placing him under 
anaesthetic fcr that purp: se, and ggrmes on him 
without his consent or knowledge. "+ 


Judge Cardozo spesking fcr the court in Schleendorff v. 


Society of New York Hospital~° expressed the view: 


Every human being of adult years e:d sound mind 
has a right to determine what sheli be done with 
his body; sand a sur;60n who performs an cperaticn 
without his patient's consent ccomnits an sssault, 
for wnich he is liable in dai‘ages,. 


Crief Judge .uinn of the United States Court of Militar, 


Appeals in a criminal case, where the lesue was the 


admissibility -f an analysis <f urine extracted from an 


unecnaciscus suspect, made tnis cbsaervaticn: 


19. 
20. 
2l. 


The estire genius <f sur American instituticns, the 
guarantees «f the Bill of Kights, the pritecticns <f 
the Uniferm Code of Filitary Justice, all combine ty 
establish the truth 2f the aphorism “that a man's 
hume is his castle." <A forticorl then, these 
inalienable rights, wiich are implicit in the 

Law -f£ Nature, and of Kature's Ged, desand that 

the sanctity <«f the human biudy, made in the ixazce 
and likeness f God--the temple of his Lmumcrtal 
soul--be and rewain forever sacred and inviclate. 


Id. at 575, 137 Pac. at 97. 


211 W.Y. 125, 1l2y-130, 105 N.Y. v2, 93 (171k). 


United States v. Williamson, kh USCKA 320, 335, 15 CAR 
320, 335 (1954) (dissenting cpinicn). 
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There are many situations, of course, where these “natural 
rights" must give way to a rule of reason and tiuchings are 
permitted without the c»nsent cf the persecn touched, e.;., 
when an officer makes ean srrest.“* 
THY LEGAL EPFRECT —F ACQUIRING CONSENT 

Consent will ordinarily avoid liability for intenticnal 
interference with the peracn. Consent is not strictly speeking, 
a privilege, or even a defense, but goes ts negstive the very 
existence cf any tcrt. Dean Prosser expresses the general 
effect cf consent in the following terms: 

It 1s a fundamental principle :f the common law 

that volenti non fit injuria -- to one who consents, 

mo wrong is done. The attitude «f the ecurts has 

not been one of paternalism. Where no public interest 

is involved, they have left the individual tc work 

cut his own destiny, and are not concerned with pro- 

tecting him from his cwn folly in permitting others 

to demave him... . As te intentional invasi nos 

of te plaintiff's interests, his consent negetives 

the wrengful element of the cefendant's act, and 

prevents the existence cf a tort. "The avsence of 

lawful consent", said wr. Justice Holmes, “is part 

of the cefiniticn of an assauit." 
It should be n:-ted at this peint, althcugh the prc pesiticn 
is fully explored later in the discussi:n, that consent .f 
the patient does not always give the deectcr a license to 


act. 


22. See Restatement, Torts 813 (193h). 
23. Prosser, Torts 62 (2d ed. 1955). 
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CHAPTFR II 


REQUIR°MERTS FR LAWFUL ConSEN? 

GN RALLY 

Lawful consent to medical treatment must be given 
expressly by the patient cor by someone authorized to act 
in his behalf, or implied from the facts or circumstances; 
{t max be either written or oral. Under certain conditicnsa, 
the ecnsent must be “informed,” i.e., the patient must have 
an understanding of the prceposed treetment ard the risks 
involved. The law ala- requires that the patient have the 
legal capacity to consent. The law provides fcr the satis- 
faction of all these requirements in an emergency, and the 
law disregards these requirements when public p.licy demands 
certain treatment. 

Consent, although expressly given, might be defective 
because it was "uninformed"; cor was cbhtsined as a result 
of fraud, mistake, coercion, zincrity, insanity; «<r the 
treatment was illegal per se. 

It is net the purpose of this chapter tc. set forth 
an exhaustive listing <f the elmost infinite number cf 
ceses tcuching upen the problem of consent. Only landmerk 
ceses and those aiving direction or pcinting t- future trends 
are included. 


It is very Gdiffieclt t eharecterize and label even 
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the selected cases because of the varied factusi situations 

giving rise t them. However, some clasrificati.n is necessary 

tm an orderly treatment. It is hoped that the authcr's seleectica 

of headings will prove useful in understanding the rules. 

The phrase "express instructions," as subsequently used, 

means situaticns where the patient has set ferth, or has given 

expreas consent that ameunts t:, a definite and expliclt 

mandate ts dco a certain thing and no more ur net t do a 

specific thing. 

TREATMEUT ACC ORDIVG Ty, EXPRESS IvSTRUCTICNG - EXPRESS Cy) anne? 
A ecmpetent, adult patient hes a right t: expressly 

prohibit or limit medical treatment even if the treetment is 

necessary to preserve life, limb, cr health.“ This means 

that short of suicide cr an attempted suicide a cecrmpetent, 

adult perscn has an inherent right to die or suffer in peace 

without treatmect being forced up.n him. The practiticner 

is bound t- hencr this right and failure t= sa< honor, as 

already indicated, would constitute an assault and battery; 

as a corollary tc this rule a practitioner would n-t be 

held legally accountable for failing to treat such « patient 

even though his action might be criticized on mcral grounds 

eh. Authority fcr this rvle wiil be found in the dicecusaicn 


under the heading "The Underlying Reascn for the Consent 
Requirement,” pages 5-6, supra. 
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or by his professicnel ass eiates.°? A persen who is a 
minor cr ineompetent lacks the legal capacity to consent, 
therefore, the express instructicns -f such a patient 
would not be legally binding upcn one whe adwinisters 


treatment. -° 


eT 


Two very famous cases, Jacobson v. | assachusetts 
and Buck v. Bell,*° have established the rule that express 
instructions may be disregarded if the treatment is e-upelled 
by a valid statute. Such statutes are generally directed 
to both practitioners and patients and beth are levally 
responsible for complying with their previsicns. It has 
als: been held ti:at prcoatitutes may be exemined against 
thelr wishes to cetermine if they have a venereal aisease.”” 

The mest oftecited case of express prohibition ts 
cof “ew York Bo spitel,-” 


treatment is Schloendcorff v. Societ 





25. See, e.2., Childers v. Frye, 201 N.C. 39, ha, 155 8.#. 
The, (1931). 


26. See, e.g, Farber v. Olkon, hO Cal.24 503, 25) /.2d 520 
(1953): Pratt v. Devis, 22) Ill. 300, 79 N.S. 562 (1906). 


27. 197 Ue. S&S. 11 (1905) (compulssry vaecinaticn). 

28. 27h U. GS. 200 (1929) (eompulsiry sterilization). 
2). Laux v. Stitt, 106 Wesh. 180, 57 P.2a 321 (1936). 
30. 211 N.Y. 125, 105 W.P. 92 (191k). 
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Mary Sehloendorff entered the defencant hospital for the 
purpese of being examined under anaesthetic to determine 
the nature -f a lump in her stcmaech. She claived that she 
had notified the doctor, "that there must be no operati:n.” 
While under anaesthetic, a fibreid tumor?> was removed from 
her abdemen and as a result, according to a witnens, "gangrene 
develcped in her left arm, some of her fingers had to be 
smputeted, aid her sufferings were intense.“ The court 
denied reccvery against the charitable hospital cn the 
basis thet nc master-servant relationship existed between 
it ard the personnel respensible fcr the treatment; however, 
the court stated that the aeticn cf the surgeon was action- 
able: "In the case at hand, the wrong complained of is not 
merely negligence. It is trespass ... a surgeon who 
performs an cperation without his patient's consent, 
commits an ssseult for which he is liable in demaces," 2° 

The leading Canadian case of treatment contrary t: 
express instructicns is julloy v. Hop Sang. 33 The plaintirr, + 


31. <A tumor made up of fibrous and musculer tissue. 


32. Sehloendorff v. Soelety vf Yew York Hospitel, supra 
note 30, at 129-130, 105 N.&. at 93-7. 


33. £19357 1 West. Weekly R. 71k (Sup. Ct. \lberte). 


34. The plaintiff, Dr. J. KX. Mulley, is the father-in-law 
ef the suthor. 
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a physician and surgecn, was called to the hoapital to 
treat cefendart's hand which had been badly tnjured in 

an sutemobile accident. The defendast, a stranger and 
unecquainted with the plai:itiff, "asked him /the plaintiff/7 
to fix up his hand but not t: cut it cff as he wanted to 
have it looked after in Lethbridge, his home city.” Sefore 
anaesthetic had been administered, the defendant repeated 
his request that he did not want his hand cut »ff. “The 
doctor, being mcre concerned in relieving the suffering 

of the patient, repiied that he would be gcverned by the 
eonditions found when the anaesthetic had been sdministeread." 
An examination of the hend eould nct be carried out while 
the patient was ecinacious because the hand «was osvered by 
an old piece of cloth that eculdn't be rem ved with<cut 
severe cain. Two attending physicians agreed with the 
plaintiff, after anaesthetic was given and an exaeination 
made, that the "“ceonditicn cf the hand was such that delay 
would mean blco.d poisoning with no possibility cf saving 
it." The plaintiff amputated the hand and later breught 
action for his prcfessicnal fee. The defendant filed 

@ cross-action fcr the erst cf an artificial hand, lcss 

of wages, and general damages. The court, after expressing 
the cpinien that "the operation wes necessary and perfirned 
in a highly satisfactory manner," denied reesvery to the 


plaintiff because the cperation was unauth rized acd 
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amounted to a trespass tc the persin sf the defendart. In 
summing up the e-urt stated that the defendant's, "damsaves, 
sheuld ... be substantial but cnly sufficient to make 
them substactial rather then nzeminal. I place the em unt 
at $50." Reeovery for the evst ef en artificial hand wes 
denied cn the grounds thet the ocst was a result of the 
accident and nct the unauthcrized cperaticn. 

' elmilar case arcse when Mattie I. Strain went t= 


Dr. Rolater for treatment cf an infected foot. 2? She 


gave 
him express instructions nut te remove any bones. while 

she was under aneesthetic the surgeon remived a sail 
sesamoicd bone? to ald the drainage of the infecticn. The 
curt held that the doetor ccmmitted an actisnable wrong 

by acting contrary to specific directicns. An interesting 
issue in the case eccuncerned whether the patient was actually 
injurec by the removal of the unnemed sesamcid bene. 

Dr. Folater ecntended that since the bone served no useful 


functicn the patient should receive no mere than nominal 


damages. The appellate court rejected this argument and 


35. Rolater v. Strain, 3) (kla. 572, 137 Pae. 96 (1913). 


36. Taber's, Cycl-pedic ‘edical Dictionary S-k2 (Sth ed. 
1951) defines “sesamold bone” as foliows: "An oval 
nodule of bone or fibrocartilage in a tendcn playing 
ever a bony surface.” 
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approved damages <f $1000 stating that: 

Gene jury7 Being composed of men of ordinary 

nteliigence, may have consulted their common 

experience, and resehed the ernclusion that 

every bone in the human body serves some useful 

purpose, and thet the sessmoid bone in the olain- 

tiff's foot served a purpose, and its rem-val 

might heve resulted in injury, the testimony cf 

the experts to the contrary netwithsteancing . .. . 

From the evidence, the jury micht have found that 

the removal cf the sesamold bone was in a meagnre 

responsible for these unfavorable condciticns. 

Treatment sh-uld always de rendered according tu the 
patient's last instructions, assuming, of ccurse, tnat the 
patient in the first instance could give legaliy binding 
instructicns and is competent when the subsequcnt instructions 
sre given. This rule is best illustrated ty the case if 
‘akewell v. Kable. 2° The plaintiff in this case alleged 
thet the defendant, a chircpractor, had made an erronesus 
Glegnosis of her silment acd sug ested that certain 
"adjustments" be made. The plaintiff initially expressly 
consented tc having the adjustments made. However, after 
the treatment had commenced, the plaintiff sheuted, "oh, 


that wes awful » . .. Let me up. I eon't want any- 


more; I can't stend enymore "2? 


37. Molater v. Strain, supra note 35, at 560, 137 Pac. at 94. 
3%. 125 wont. 89, 232 P.2d 127 (1751). 
39. Id. at 91, 232 P.2d at 121. 
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The defendant ign:red these last instructions and eontinued 
making adjustments which resulted in the alleged injurtes. 
The sopeliate court approved judgment for the plaintiff on 
the grounds that treatment, oc:tinued after the pleintiff's 
last instructions, was unauthirized end amcunted t: en 
asseult. The e-urt also held that this emounted ts mel- 
practice ever though there wes no negligence charjed. 


INSTRUCTIONS = IMPLIAD Ci SENT 





REATASNT WITHOUT @XPRESS 
It 1s quite obvious that situati_ns will cevelcp in 

whieh it is impracticable or impossible tv obtain express 

instructions from a patient or snyone legally auth rized 

to assume such respensibility; therefvre, if autherizaticn 

ls t» be beund fir the treatment, it must be implied from 

the clireumstances. The courts and writers frequently 

emplwy the terms “implied in fact"? and “implied in 

Lawntt in discussing cases where there are no express 

{natructicns. A distineticn is net attenpted by this 

auth: r as it is nut deemed imp. rtant to tne body Lf this 

discussicn. 

Rmergency Treatment 


The most impvurtent excepti:n tc the general rule that 


consent must be obtained pricr tc treatment is found in 





LO. See, e.g., Mecuire v. Rix, 11% Neb. 3, 225 NW. 
120 (192y). 


ul. See, e.g., Juke v. Lowrie, 171 Mieh. 122, 136 .¥. 
1106 12). 
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those emerzency situations where the patient is unable 
physically or legal.y to give binding instructions, e.4., 
he is uncenscicus or aminzr and is in need of pr spt 
medical attention. In an emergency situation a practiticner 
say render his services acccrding to his best judgment with- 
eut inetructions from anyone anc without incurring Lisbility 
for an assault and battery.” 

What is an “emergency” is se questicn upen wiich the 
courts have varying cpinicns, therefore, a few uf the 
most illustrative and m-st frequently cited cases will 
be diseussed befcre a definiticn will be attempted. 

There are two ways in wuich most emervencies arise: 
(1) due t» unforeseen results or disecveries oceurring 
after treatment, ususlly surgery, has begun; «r (2) es a 
result -f en accident. The f rnér only ercse with the 
advent «f a aesthetic and csuld nt cave been envisicned 
when the ccmmcn-lew rule regarding eccnsent tu treatment 
wes being fcrmulated. Yecical treatment, inciuding 
surcical cperaticns, wssa performed in the patient's home 
before anaesthetic came into use. fatients were ususi y 
ecneelous and dict.rs ecsule freely ask them fcr Instructions. 
In those cases where the patient lapsed into unecnsci.usness, 


immediate members -f the family were cluse at hand te 





k2. authority for this rule is f.und in the discussion, 
infra. 


1é 
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give the needed instructicns; "Hence the court fcermulated 
the rule that eny extensicn of the cperaticn bt the physician 
withcut the consent of the patient or scmeone euthcrized 
tc speck for hin ecnstituted a battery or trespass upen 
the person cf the petient for which the physician was 
liable in damages. "43 
The need for ea sore enlichtened view was apparent 
and it would be difficult indeed for tone author t<« express 


this need more succinetly than dia the court in Bennan v. 


Lily 


Parsonnet: 


The surgicel emplcyment cf anaesthesia has, as a 
matter of ccmmon knowledge, not cnly eliminated 

the pessibility cf obtaining the patient's consent 
Guring the cpereticn, but has also hed cther medical 
effects of which notice must be tekken. Thus it has 
rencered possible and of everyday oecurrence surgical 
operations cf 9» charscter eid magnitude net dreamed 
of at the time the common law was in the meking, and, 
as a matter of practical m:ment, has alew advanced 
the pericd that marks the commencement cf a surgical 
operation from the time when the petilent's body is 
actually invaded by the knife to the time when the 
aneesthetic is aduinistered, cr at least when the 
patient hes succumbed to its influence. The emplcy- 
ment of anaesthesia has also postponed tt. this same 
pericd of relaxation and unecnscilousness the mseking 
of that complete aid final dlegnosis of the patient's 
eencition thet at common law was mace at a tine 

When he could be beth infcrmed and consulted. Fy 
these ccnsideratiuns the secpe cf modern suryical 
operations has been greatly enlarged, end the leyal 
rule applicable ti.ereto extended beyond the actual 
emergencies cf actual sursery to other matters mre 
or less vitally sflecting the patient's welfare. 

Toe meet these chasged e-nditions, the rule of law 


43. Kennedy v. farrott, 243 N.C. 355, 364, 90 S.8.2d 
7545 758 (1956). 
by. 83 WILL. 20, 23-24, 53 Atl. 948, 949-950 (1912). 
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must, in the interest silke of the patient and the 
surgeon, be adapted tc the charges that have been 

sc wrought, chief smong which is the unconscious 
stete cf the patient at a time when by the commen law 
rule his consent must be obteined. 


How fear have the c:urts dered t) go in permitting trentment 
without ecnsent in emergency situations? 

The case most <ften cited as authcrity for the emergency 
rule is ‘chr v. ilitems 45 The Minnescta Supreme Court 
expressec the rule this way: 


If a person should be injured to the extent of rendering 
him uneonscicus, and his injuries were of sueh @ nature 
as to require prompt surgical attention, a yvhysician 
called to attend him would be justified in applying 
such medical cr surgical treatmert as might reascnaibly 
be necessary fcr the preservation of his life :r 

limb, end consent on the part cf the injured person 
would be implied. And again, if, in the course of 

an operation to which the petient ecnsented the 
physicisn should dise ver conditicns net anticipeted 
before the Cperation was commenced, © .4 vhich if nut 
removec, would endanger the life or health of the 
patient, he weulec though no express crneent was 
cbtainec cr given, te justified in extending the 
operation tc remove wend overcome them, 4 


The court went en tc hole that the following facts did n-t 
justify the treatment. The plaintiff came to Or. kil'‘iems 
complaining of @aifficulty with her right ear and after «sn 
examination the plalsitiff eonsented to an sperstion on 
that ear. After the pleintiff had been eanassthetized, 

the defendant surgeon found a sericus condition te exist 


in the pleintiff's left eer which wes net detectable during 





uS. 95 Minn. 261, 104 N.w. 12 (1905). 
46. Ta, at 269, 10h N.wW. at 15. 
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the prior examination becrause of an obstruction. The 
defendant performed an ossiculectemy4! after reaching 

en agreement with the plaintiff's fanily physician that 
such an operation should be perfcrmed. The court reasvned 
that the urgency wes insufficient to permit treatment with- 
cut exoress instructions. It made nst a whit sf difference 
that the operation was skillfulty performed and was 
beneficial to the patient. The treatment amiunted to an 
asspult and battery. 

In King v. Garaay, *° the plaintiff came t: the 
defendant sskirg “te be fixed so I es bear children... ." 
Thereupon the defeneant race a physical examinaticn and 
recommended mm operaticn. The plaintiff expressly cone 
Sented tc the reecmmended cperaticn. The defendant upon 
Gise-vering diseesed -varles and Fallectan tubes extended 
the cperaticn to provide for their removal. The defendant, 
and anther doctor whe assisted with the operation, testified 
that it was necessary te remsve the diseased :rgans in 
order tc preserve the platntiff's life end heslth, md 
Lt would have been dengervtues ta her life end heslth not 
te do sc. The esurt in holding fur the defendant stated: 

If in the ecurse of an operaticn t: which the 

patient ecnsented the physician shculd diseover 


conditicns net anticipsted before the cperation 
Was commenced, and which, if net remived, would 





h7?. Fxelsion cf a small bone from the ear. 


48, 85 Okel. 62, 20) Pac. 270 (14522). 
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endanger the life wr health  f the pstient, he 

would, though no express consent wes ubteined 

or given, be justified in extending the cperation 

to remove and overcome them... innumerable 

cases from cther juriscicticns arg cxuliated wherein 

the seme orinciple is rec cgnizecd. 

The result was differert in a more recent "Yall spien 
tube” case.°0 Macine Tabor, a minor twenty years cf age, 
agreed tc an appendectomy that was tc be perf: rmed by the 
Gdefenda t. During the cpersticn the surgeson discovered 
that the plaintiff's Fallopian tubes were full of pus, 
sxcllen, and sealed at both enis. The defendant proceeded 
to remsve the tubes because they would have had to come 
out "within six months anyway if I was n:t mistaken.” 

The defends t was supported ty expert testimony to the 
effect that there was a danger of the tubes breaking and 
esuaicg gave owt ta.” The defendant didn't receive 
express consent from anyone eve: though the patient's 
stepmother was in the hospitel at the time. In helding 
fryer the olsintiff the ceurt stated: 

The evidence <ffered dces not justify the conclusicn 

as as matter of law that there existed an emergency 

of such immediate urgency eas te justify the rem:val 
cf tne tubes without the cunsent -f the patient or 

her stepruether. The evidence incicated that remcval 
cf the tubes pribably would be necessary seon, that 


their remaining in the bedy in their sw-ilen and 
infected eonditicn was dengerous, but it did nt 


bh. Ia. at 6h, 20) Pac. at 272. 
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Taber v. Seobee, 25) ©.8. 24 7; (Ky. 1951). 


Sl. Inflawmaticon of o particuler srea of the sbdominal 
cavity. 
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establish thet thelr reucoval was sn emergency 
in the sense that death would likely ensue 


immediately if the tubes were not rem:..ved . .. «6 
Ttheach delay in their rem:val night weave proved 
hermful, even fatel, there was still time to aive 


the parent and the poetient be opportunity to 
weigh the fateful questicn. 





In Koss v. Richworth, > the defendant surgecn removed 
the diseased tonsils and adenolius of en eleven yeer old 
ehild without the csnsent cf a parent or the child, h: wever, 
an adult sister did give permissicn. The ehild dled as 
a result of the anaesthetic. The parent was unsuccessful 
in reecvering dameges in the trisl ccurt, but the case was 
reversed cn appeal. The eppellate court held: 

The evidence shows that there was an avsulute 

neceasity four a prompt cperaticn, but net 

emergent in the sense t at death would likely 

result immediately upon fsilure to perfcrm it. 

In fact, {t is not contended that any real cancer 

would have resulted t: the child hed time been 

teien te consult the parent with reference t- the 

operetion. Therefore, the operation was n° t 


gow upon chr ground thet an emergency ex- 
Lsted,. 


An accident type emerge cy wes dealt with in Luke v. 
Lowrie. ?? A fifteen yeoar old boy fell under the wheels 
of a trein anc hie left foot wee crushed. Ye was taxen 
to a hespital and snertly efter arriving he lapsed int 


complete unconsciousness. After consulting fur h use 


S2. Taber v. Secbee, supra note 50, et 76-477. 
53. 222 B.s. 225 (Tex. 1920). This setlin was commenced 


pricr t+ 1:13; see 59 &B.w. 122 (1913) and 191 SG... 
24.3 (1917). 


She Id. at 226. (phasis supeiied.) 
55. 171 eieh. 122, 136 W.¥. 1106 (1912). 
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physicians, the defendant surgeon amputated the boy's 
injured foot. It was agreed by all the physicians that 
en immediate amputation was necessary to save the boy's 
life. Wo express instructi.ns were received from anyone. 
The court held fcr the ‘iefendant due to the emergency 
nature <f the tresetment. 

The fact that surgeons are called upon dally, 

in all cur large cities, t> operate instantly 

in emergency cases in order thet life may be 

preserved, should te considered. Many small 

ehildren are injured upon the streets in large 

cities. Te held that a surzgecn must wait until 

perheps he may be sable tc receive the consent 

of the parents before giving to the injured one 

the benefit cf his skill and learning, ts the 

end thet life may be preserved, would, we believe, 

result in the loss of many lives which might 

stherwise be saved. It is not to be presumed 

that conupetent surgeons will wantonly operate, 

ner will they fsil t< obtain the consent of 

parents to operations where such consent may 6 

be reascnabdly obtained in view <f the exigency.” 

Aacther case invelving an aceldent emergency is 
Jackovech V. Yocom.” A seventeen year cld plai: tiff 
was involved in an eccident while riding on a freight 
train. The cefendant wss called to the scene a few 
minutes after the accidest and found the plaintiff suffering 
from sericus heed injuries and a crushed arm. The dccter 
te'k the plaintiff tc his office where he tried to ceccntact 


his perents who lived acme ten miles distant. Two other 


56. Ic. at 135, 136 N.¥. at 1110, 1111. 
57. 212 Iowa 914, 237 N.W. hh (1931). 
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physicians were called in to assist the defendant, and 
all eaegreed that the erm shculd be enmputated, whereupcn 
it was. The plaintiff later sued the defendart surgecn 
for perfcoreing the operation withcut ecunsent; it was 
els alleged thet the operation was unnecessary. The 
court is holding that the emergency justified the 
Geferdant's action stated: 


While the ccurts are net entirely in hermcny upon 
the question of consent to an operation, we think 
the better reasoning suppcrts the proposition that, 
if a surgeon is confronted with an emergency which 
endangers the life cr health cf the patient, it is 
his duty to dc what the cccasi.n derends within the 
usual aid customary prectice among physicians and 
surgeons in the sare or similar lccalities, without 
the consent of the pstient.?” 


In Prett v. Davis,?? where the defendant allegedly 
removed the plaintiff's uterus without her consent, the 
court stated as a general proepssition of law: 


Where the patient desires or ccnsents that an 
operaticn be performed, and unexpected conditions 
develop or are discovered in the ccurse «f the 
cperation, it is the duty of the surgeon, in 
dealing with these ecnditicns, te act on his own 
Giscretion, making tie highest use :f his skill 

and abllity to meet the exigencies which confrent 
him, and in the nature of things he must frequently 
do this withcut consultation or conference with 
anyone, except, perhaps, other members cf his 
pr-fessicon who are assisting him. Smergencies 
arise, and when a surgeon is called it is sometimes 
found thet scme acticn must be taken immediately 
for the preservetion cf the life and health cf 

the patient, where it is impracticable t- cbtain 





56. Id. at 925, 237 NW. at yh. (Emphasis supplied.) 
59. 22k T11. 300, 79 N.f. 562 (1906). 
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the esnsent of the alling cr injurec ene cr <f 

any one authorized to spesk fer him. In such 

event, the surgeon may lawfully, and it is his 

Seaaras, tithout such sonsent,eo 

9 

What is an emergency? Two cf the cited eases®) would 
restrict the emergency excepticn to these situaticns where 
"deeth would likely ensue (result) immediately" if such 
treatment were nit performed. This is an extreme view 
and was probably applied in the Tabcr case because the 
treatment involved the crgans of repreducticon. No 
exolsnation is cffered for the languege in the ) oss 
case as such language was unnecessary toc reach the hclding, 
1.@., the court eculd have held f-r the plaintiff using 
the language of the holding in Kehr v. Williems.°? The 
author concludes from the foregcing that except in thcse 
few jurisdictions applyins the strict rule set forth in 
Tabcr and Moss, the practitioner can rely on the definiticn 
that follows, in determining if he should act witout 
express instructicns cr wait until such instructicns are 
received. An emergency exists in th:se situations where 
the patient is in need of prompt medical trestment for 
the preteetion cf his iife, or ts prevert sericus impalir- 


ment to health or limb and is unable t: give express 


instructions tc the practitioner because of unconsclicusness, 





60. Id. at 309, 310, 79 N.F. at 565. (Omphasis supplied.) 


61. Tabcr v. Seobee, supra nete 50 and "oss v. Richw: rth, 
supra page 23. 


62. Discussed on pages 20-21, supra. 
26 






Goes 1h Seeds ead 

mrt erties ae of Bhat pre 
boa nga ae « mt 

-- t 
pat coat a bevel —_ 
hid patie bas tape iene 
wie Vth is ae ot Ulted wid bie ae ae ae 
eee ee re re | 
eee ee ee 
ob 7 wh ing dnt on ae WIPE Ne aE 
ce ee | 

Yooutie tee Sroede «a th eee AS oem ’ 
Pee ee en ee ee 
evade ome athe tui ol whith Yeates #2 -Anatabey 
n> Ppeet ew eee ee 
ie, eeydien_ sere, «| te ett) af DW a ete ot 
greys anda ot akeeat ol Mb det qe wtLend ae thme 
aeeetottapqume be ateeted dee Vi ipoarme oh + eeatbour! ant 







































| dations ogeates 261 ee alee OF Oth KES ART 
eile .y cee fee OS oson erpes aor vom (le 
ee a ee) 

“ss 


insanity, intoxication or seme other physical or legal 
incapacity, and there is no legal representative reasonably 
available whe could give legally effective instructicns on 
his behalf. 

In justifying the prectitioner's action the courts 
often employ tiie fiction of implied econsent. The court 
in the Benrnan case?3 went so far as tc suggest ". .. it 
is imperative that the law shall in his [patient's7 interest 
raise up some one to act fcr him... ,, nok and recommended 
as a scoluticn that the law shculd cast the responsibility 
on the practiticner because by legel implication “the 
patient intended him t act f-r him when he made no 
other seleetion,"°? 

Several cof the above quctes state that the practitioner 
would be "justified" in rendering emer ency care; would 


the prectiticner be justified in not rencering such care? 


The Jacks vach©® and Pratte? cases express the view that 


63. Note ki, supra. 

64. 83 Nidelee 20, 2h, 83 Atl. 948, 950 (19122). 
65. bia. 

66. Diseussed on pages 2):-25, supra. 


67. Discussed on pages 25-26, supra. 
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the practiticner has a “duty” to act in an emergency. 

One recent case seems to make tiis a legally enf<«rceabis 
Guty. In Kolesar v. Uniied states,” the patient had a 
Cardiac arrest during the ccurse =f arn abdeminal operaticn. 
The court held that in such a situation the surzecn was 


69 and manuel 


negligent in falling t<: perform a thoracctcony 
cardiac massage in time to prevent brain injury to the 
patient where such a procedure was practiced in the ares 
where the hospitel was lccated. The court in effect 
steted thet in such an emergency the surgecn owes a duty 
to the patient to perform the necessary additicnal 
operation, and a failure to carry out this duty amcunts 
to negligence. Precedent is lecxing for holding a 


prectiticner liable for refusing to treat a person, whe 


is nct the patiest of the practitioner, in an meocpenats"* 


68. 198 P.fupp. 517 (8.D. Pla. 1961). 
69. Surgical incision of te chest wall. 


70. The positicn cf the American Mediesl Asscelietion on 
this issue is set forth in (pinisns and Neprerts 
ef the Judicial Couneil, t.%.4., p. ef (i580 ed.) 
as fcl ows: “A physician is free tc choese whom 
he will serve. He should, however, respond tc 
any request fcr his assistanee in an emergency or 


whenever temperate public cpinicn expects the 
service.” 
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The most frequent applicatiun of the dictrine cf 
implied consent eccurs when a patient is treated by a 
doctor during a routine office call. The patient usually 
walke in and explains the mature <f his silment, aid the 
doetcor preceeds to make an exeminetion. This examinaticn 
most often requires a touching and seldom will the doctcr 
ask, "do you consent to this touching"? Such a t uching 
would oct emount tc s battery as the patient by submitting 
to the examination has by implicaticn -iven lis ecnsent. 
The ccurt in State v. Housekeeper + stated, "if the 
plaintiff alleges that there was nu ccnsent, he must 
establish his affirmation by prceof. The party who allows 
a surgical cperaticn t: be performed is presumed t. have 
employed the surgeon fcr that particular purp: se." 
Aeecrdingly the following charge was expressly approved 
in Knowles v. Blue, /¢ where a skin graft was taker from 
the plaintiff's leg allesedly without his ccnsent: 

I charge y*u that, if plaintiff vilunterily submitted 

to the coperaticn -- thet is, knew it was abcut to be 

performed, aid made no objecticn -- his consent is 
te be presumed, unless he wes the victim of a false 
and fraudulent representation; this last a fact to 
be made reascnably clesr by the evidence. 

71. 70 Wa. 162, 170-171, 16 Atl. 392, 3°4 (1889). 

T2. 209 Ala. 27, 29, 95 Sow HE1, 483 (1923). 
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In MeGutire v. Rix, /? consent t« set wa fracture by surgery 
was held to be implied where the plaintiff with a breken 
ankle bune willingly acecmoantec the doctor t«: the hcespitel 
for the purpcse of having the fracture reduced and was 
volunterily placed under ansesthetic for that purp: se. 

It has alsc been held thet genersl instructions 
by a patient te his surgecn authorizing him tc cperate 
for the cure cf a specific physical conditiscn, not 
only euth«rizes such operation, cut also reuthorizes the 
surgeon, “by clear implication,” to diagnose the case 
to ascertain for himself the exact cause sf tre patient's 
ailment and to meke preliminary exploratory ineisicns 
which mey te necessary fcr tat purpcse, (4 

In Moore v. vebb, the eccurt held that going ts the 
office of one dentist on the a vice of another dentist 
did not imply euthority forthe former to extract eight 
teeth while the patient was under ansesthetic and hadn't 
giver express instructions e:ncerning their remeval. 

In Hall v. United States, © an Army sergeant's wife 
entered @ naval hospital as a military dependent for 
prenatsel care. The evidence established thet there was 


no specific ecnsent by her t= the use of a spinrsi anaesthetic, 


73. 118 Meb. 43h, 225 N.wW. 120 (1929). 
7h. King v. Carney note 48, supra. 


75. 345 S.W.2a 239 (Mo. 1961). 
fo. 136 PSStpp. 187 G4.D. La. 1955). 
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however, she entered the hospital fcr the express purpcse 
of giving birth and such birth was imminent upon adcmissicon. 
Under these circumstances the court frunde t at the 
Plaintiff impliedly consented t: the ed inistreation 

cf the ansesthetic,. 
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CHAPTAR IIT 
DEFECTIVE COPSHENT 


It hase been shown that 2a practitioner, in the absence 
of en emergency, must have the express -r implied ccnsent 
of s patient or of scmeone authorized t- speek on his behalf, 
before treatment can be lawfully administered tc him. However, 
merely because a patient gives general consent or signs a 
ecnsent form doesn't mean that the docetcr has fulfilied ail 
of his duties to his patient. The practitioner always has 
the duty of seeing tnat the patient's consent is not defective, 
1.@., 1% was informed and was not brought abcut by ecercion, 
fraud, mistake, or incapacity. 
UNINF. RMT O CONGENT 
A recent trend of the cases makes it evident that, 
to be legally valid, ecnsent to medical treatment must be 
en intelligent, infcrmed consent with an understanding <-f 
What is tc be dune and the risks inv lived. /! Uninfc rmed 
consent is defective conse:t. The underlying reason for 
the ecnsent requirement wes said to be the right «f a 
person "t<- determine what shall be done with his body. 7° 
If a doctor treated a patiert on the basis cf facts known 
77. Although the recent cases have sh wn a definite trend 
teward requiring a more inforsed consent, the concept 
itself is an slé cnes; sec, @.f., Hunter v. Surrcughs, 
123 Va. 113, 96 3... 360 (1910). 


To. re Vv. Scelety «f New York Hospital, supra 
page 6, 
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only to the ductor, it would be the dccter and not the 
patient whe woula be deciding what should be done with the 
patient's body. 

A dilemma is created fcr the practitioner where a 
diselosure cf a11 tre facts might cause injury to the 
patient cr aggravate en existing condition. This was 
definitely reccgnized in Sig: v. Leland jtanford Jr. 


University Bcoard of Trustees! ? where the ccurt expressed 





the view: 


é physician violates his duty to nis patient and 
subjects himself to liebility if he withholds any 
facts which are necessary to form the basis of @n 
intelligent consent by the patient to the pr: posed 
treatment. Likewise the physician may net minimize 
the knewn degrees -f a prccedure cr operation in 
order to induce his patient's consent. At the seme 
time, the physician must place the welfare -:f his 
patient above all else anc this very fact pieces 

him in 2 pesiti-n in which he sometimes must choose 
between two alternative ccurses cf action. (Cne ls 
tc explain t- the patient every risk attendant upon 
any surgical procedure cf operaticn, no matter hiw 
remote. This may well result in alarming a petient 
whe is already unduly apprehensive and whe may as @ 
result refuse to undertake surgery in which there is 
in fact minimal risk; it may slaw result in actually 
increasing the risks by reason <f the physiological 
result cf the apprehension itself. The cther is t<- 
recognize thet each petient presents a separate 
predlem, that the pstient's mentsl and emotional 
condition is imp: rtart and in certain cases may be 
crucial, and thet in diseussing the element ef 

risk a certain amcunt -f disecreticn must be emplcyed, 
consistent with tae ful] disclosure -f facts necessary 
to an informed c:ngent. 


79. 15h Cal.App.2d 560, 317 P.2d 170 (1957). 
BO. Id. at 578, 317 ".2d et 151. 
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This discussion will be lisited tc a ¢ nsideraticn of the 
legal precedent as reported in the cases and will not 


attempt tc cover the “cugnt” or moral censideraticns inherent 


in the aucbian.* 


In Bang v. Cheries T. }ilier Hos sien," the plaintiff 
gave his congent t~ tne cefeniarnt surgecn te perfcrm a 
transurethrel prcestatic savedew: * During the course vf 
the operati-n his spermstie ccrd was severec, rendering him 


sterile. It wes the plaintiff's contention that ncething had 


51. For a discussion -f the moral viewpcint see Fletcher, 
Norals and Medicine, Princeton, N.Y., ij3Sy. Dr. Fletcher 
GoneLudes on pp. 60-61: "Sy way of summary, we may say 
thet in general we can validly assert cur right as 
patients to know the medical facts absut ourselves, 
Several reasons have been given fcr it, but perhaps 
toe four fundamental ones are: first, thet as persons 
our human, moral quselity is taken away from us if wea 
are denied whatever kn wledge is available; second, 
that the doctor 1s entrusted by us with what he learns, 
but the facts are ours, not his, and to deny them to 
us is t> steal from us what is our own, not his; 
third, that the highest conceptien of the physician- 
patient relationship 1s s personalistic cone, in the 
light cf which we see that the fullest possibilities 
of medicel treatment and care in themselves depend 
upon mutual respe:t and confidence, as well as upin 
technical skill; and fourth, that tc deny a petient 
knowledge . the facts as to life and death is to 
assume resp -nalbilities which cannct be carried cut 
by enyone but the patient, with his own knowledge 
of his own affeirs. ...”" See 31 7.Y.U.L. Rev. 

1157 (1956) for the report cf 2 symposium discussing 
tuls end other topics contained in Dr. Pletecher's 
provoecstive bock. 


62. 251 Winn. 427, 88 N.wW.2d 156 (1958). 


83. This cperation involves a partial excision of the 
prostate glaid performed through the urethra. 
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been said concerning the fact that he would be rencered 
sterile by the operaticn, consequently the treatment was 
unauth: rized and ameuntec t- an assault. The Suoreme 

Court of Minnesecte held that, in the absence «f an immediate 
emergency, the patient should have been informed bef.re the 
operation that if hie spermatic ecrd were partial.y romcved 
it weuld result in his sterilization, and he snculd also 
have been advised thet if this were n:.t done tiiere would 

be eae possibiility of dangerous infecticn. The ccurt c¢ neluded 
that the questicn of whether he consented te» the operaticn 
actuelly perfcormed should have been submitted t: the jury. 
The case rec: gnizes that ti.e patient must be made aware of 
the contingencies invclved and given a free choice te 
determine wiiat should be done with his bedy. 

In a recent Plssourl case, the plaintiff alieged thet 
the defendants, a psychiatrist and his ass. clates, were 
negligent in net informing him cf the danger LInvcelved in 
combined eleectroeshcek and insulin subcoma therapy fur 
emotional Lliness. The plaintiff sustained severai fractures 
during the ccurse uf the treatment. The appellste court 
in ordering e new trial -n the greund thet the jury instructions 
Were misleading, stated: 

In the particulur circumsta ces of this rec rd, 

ecnsicering te nature of Nitchell's illness and 

this rather new and rsdical precedure with Lts 


rather hich ineidence of sericus end permanent 
injurles net connected with the Lliness, the 
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doctors owed their patient in possessiin of his 
faeulties the duty to infcrm him cenecrally of the 
possible sericus collateral hazards; end in the 
detailed circumstences there was a submissible 
fact issue of wi.ether the doectirs were negligent 
in roti tae te inform him «f the dangers of shock 
therapy. ~ 


The mest exhaustive discussion cf the rule requiring 
an infcrmed consent, including a discussircn of the fcregcing 
precedents, is found in the two opinions of Setenson v. Kline.°? 
In this case the plaintiff sued a radiclogist, el:ezing 
that she had suffered injuries ss a result cf eebalt radiation 
therspy where the hezeards had nt been explained tc her 
prior t- treatment. The plaintiff appealed an adverse 
finding by the lower eccurt end, in ordering that the care 
be retried, the appellate court in its first opinion set 
forth the prevailing view as fcllows: 


In our opinion the proper rule cf law ts deternaline 
whether e petient hes given en intelligent consent 
to a proposed form of trestment by 4a physician was 
ateted and applied im Salge v. Lelend Stanford, Ftc, 
Bd, Trustees, supra. This rule in effect compels 
Siseclosure by the physician in order tc assure that 

er informed consent of the patient is cbtained. The 
duty cf the physician ts disclose, however, ie Limited 
te these disclcsures which a reasonsble medical 
prectitioner would maxe under the save or similer 
circumstances. How the physician may best discharge 
bis obligatian t« the patient in this difrftieult 
situation invslves primarily a questicn of medical 








4. Mitchell v. Robinson, 334 O.¥.2a 11, 19 (Mo. 1960). 


OS. U6 Kan. 393, 350 7.24 1093 (1960); opinion clarified 
187 Kan. 186, 35h P.2a 670 (1760). 
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judgment. So long as the disclosure is sufficient 

tc insure ean informed consent, the physician's choice 

of pleusible courses should not ove called int: 

questicn if it #ep,eern, all circumstances considered, 

that the physician was motivated only by the patient's 

best therapeutic interests and he pr:ceeded as 

competent grt men would have dene in « siwiler 

situaticn.~ 

The ecurts in _itehell and Netenson were -bvicusly 
motivated in their h-ldinew ty the high degree of risk 
invelved in the trestment, however, the orincip)ea <f Law 
sel furth in the -pinieons eruld give new impetus to these 
interested in finding new ecesuses of actions 1.e., negligence 
actions based upon uninfcrmed consent, ! The ferr raised 
by these two cases has been scmewhst tempered by subsequent 
decisions. In DiFilippo v. Preston,” the court teld there 
was nv duty impcsed <n fa surgeon whe perfcrmed a thyroidectcmy 
to warn the catient of pessible injury to laryngeal nerves 
Where it was nit the practice cf surgeons in the area to 


warn of such poasitle injuries, The seneral rule was recently 


§ 
tested again in Gevin v. Hunter, : where the plaintiff alleged 


06. Id. at 40910, 350 P.2a at 1106, 


57. For a critical discussi-n ef the trend teward a sre 
informed consent see Yote, \alpractice--hysiele: Has 
a Duty To Inform Patient of hisk Inherent in Pro scsed 
fregtment, U. Pa. L. Kev. 760 (1961) and Opcenheim, 
nilormec Consent t: Medical Treetment, ll Clev.-Nar.Le 
= Ve ( ° 


W@, 173 4.24 333 (Del. 1761). 
9. 374 2.24 21 (Wye. 1962). 
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she sheuld have been advised tnat the recommended cperati:n 
fcr relief of her variccse veins would entali multiple 
incisions and additicnal scars and disfigurement of the leg, 
and that such fallure of the doctcr t: fully apprise her 
constituted malprectice, The court followed WNatanson as 

te a duty to reveal any serious risks, ¢.g., “We realize 
that under certain circumstances a physician has a duty 

to reveal any serious risks which are involved in a con- 


90 


templated operation... ."3° however, the court followed 
DiFilippo in determining if the circumstances «f the case 
reauired an explanation to the present plaintiff, e.g., "Whether 
or not a surgeon is under a duty to warn a patient cf the 
pessibillity cf a specific adverse result cf a pr posed 

treatmert depends upon the circumstances cf the particuler 

case end upcn the general practice follcwed by the medical 


wal The court went on 


professi<cn in the lccality .. 
to pcint out tiat the custom of the medical prcofessicn to 
warn patients of possible sdverse effects cf propssed treate 
ment must be established by expert testimcny. 

Another fairly recent case has added a new dimensicn 
to the dectcr's dilemma resarding informed a nsent, 1.6., 
tso much informetion may constitute a cause cf action. 


92 


In Ferrara v. Galliuchio, a patient developed “cancerophobia" 


90. id. at 423. 
91. id. at 2h. 
92. 5 N.Y.2d 16, 152 N.B.2d 29 (1958). 
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when a dermatologist told her that X-ray burns on her 
shoulder might be cancerous and s.e should have the burns 
examined every six months. She was allcwed to reccver for 
mental anguish flowing from the “cancerophoblsa." The 
court realized its departure from previous precedent when 
it remarked, "This case is somewhat novel, of course, in 
that it appears to be the first case in which a reccvery 
has been slliowed against the wrongdoer for purely mental 
suffering arising from information the plalntiff received 
from the dector to whom she went fr treatment of the 
original injury."7- This case should not deter military 
practiticners from giving complete infcrmation tc their 
patients as it seems tt: sta rd alcne. 

Consent t medical treatment obtained by fraud is 
defective. The case mist cften cited as precedent fer 
this rule is a case with a most unique end bizarre factuel 
eitusticn. The case is Hobbs v. Kiser. A surgeon 
prevailed upcn a lady patient to engage in sexual inter- 
course, whereup n she becrare pregnant. Upcen breaking the 
news to the surgeon, he examined her and assured her that 


she was mistaken end was real/y suffering from an abscess 





93. Id. at 21, 152 N.Z.2d at 252. 


Cc 


he 236 Fed. 61 (8th Cir. 1916). 
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of the vagina. She later consented tc “an operation," and 
he took the oppertunity to perform an aborticn. She alleged 
that the abortion was without her knowledge or consent. The 
court held that because of the fraud the consent was defective 
and the oleintiff could recover taiages,” 
OL ERCI« fi 

The amount of force cr coereion that may lawfully be 
empleyed in treating militery patients is the subject cf a 
subsequent chapter, however, the term coercion has gained 
@ place in a general discussion cf consent to medical 
treatment because of the case of Meek v. City of ios cpant, ** 
Wr. Meek brought esetion for da aves against several city 
officials as a result cf having his leg amputated against 
his will by one of the defendants. The injury that led to 
the emputation was caused by a shot flred by a city pelice- 
man who mistcok Meek for a burglar. The court held that the 
Gefendants should not be persitted te avcid liability where 
the evidence revealed that Meek had been taken b, force 
to the ccunty poor ferm (or hospital); had been refused 
@ request t- be treated at a hospital -f his own selection; 
and had been operated on against his will. 
95. This rule is also expressed in the quite from Anowles v. 

Blue, supra pege 29. 


96. 8S Colic. 346, 276 ec. 30 (1929). 


TKS) 





ik nee oe on cette A 
at 6080 Died deumg ey tele owl deel deel che ee ee 





eveee a0 tii0aLd Ghers oe bentirren od dee Dlomce wepmenete 
soto) af attend eee ted cont ded Galmiywt peesapenemmt 
perio ned t06 (lint bow eh) Go Weer eee 
Lnupeagdee wen a20 2+ Letieed » de fakeres oe ot eee 
alte abe meted oe ORRTERE? weed bed\iee 


SL —— 
© solwece Gey) af ep wat wl waeverte, ai al sird Ai = 


Hose ty de WTS ete ontve 2 “ 








od 








A patient might willingly permit a tcuching by a 
G-eter and the doctcr might administer skillful treatment, 
where in fect the perties didn't have a meeting of the 
minds as to what was taking place; consent of the patient 
in such a situation would be defective if there was a 
mistake, 
In Gill v. Selling, ’- the defendant tock a bl:od 
sample from the pleintifi and instructed her to return 
te his <ffice in five days for a report. When the 
plaintiff arrived fcr the report, she was confused with 
ancther <f the defendant's patients and taken to the 
operating rocm where she was t:ld, “we are gsing to 
give you a test something like a blood test." The plain- 
tiff thinking it was a continuation cf the previous treat- 
ment willingly got on the cperating table. The defendant, 
not reslizing who was on the table, made a apinal test by 
inserting a hypodermic needle and withdrawing sume spi: al 
fluid. The test was perfcrmed in a skillful manner. The 
ecurt held that the ccnsent was defecti.e because of the 
misteke. 
INCAPACITY 

As a general rule the eonsent f minors and incecmpetents 


is defective because they lack the legel capecity to 
97. 125 Ore. 587, 267 Pac. “12 (192). 
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consent. It has already been noted that this rule is 
inapplicable in emergencics,?° and it 1s concluded that 
the rule concerning mincrs is inapplicable to minors 
serving in the armed forees.?” 
Fincors 
There are exceptions to the general rule stated ab ve. 
Some courts have held that the consent of a minor is 
suffieient if he cr she is mature encugh to understand 
the nature and import of the contemplated treatment. 


100 


In Lacey v. Laird, the court held that an eighteen yeer 


old miner cculd eonsent tc a simple cperation Involviny 


plastic surgery on her nise. In Gulf & Ship Isleid Rah. v. 


Sulliven,?°* a seventeen yeer old bcy was held to have had 


the capecity to consent to "a very simple operation," i.e., 
a emallpcx vaccination, where it appeared that the boy had 
sufficient intelligence tc: kniw wiat he was dsing. In 
96. Luka v. Lowrie, supra note 5S (minors); 

Pratt v. Davis, supre note 59 (incompetents). 


99. ‘4 discussicn, with citation cf authority, of this 
ecnelusisn will be found in Chapter V, i::fra. 


100. 166 ‘hie St. 12, 139 N.E.2d 25 (1956). 
101. 155 Miss. 1, 119 Se. 501 (1928). 
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Bishop v. sburiy,?°* a nineteen year cld boy entered a 


hospital for a tonsillectemy and expired after «2 local 
anaesthetic was giver to him. His mother had specifled 
a generel anaesthetic, but the boy cn reeching the operating 
rom requested and was given a locsl. The court held the 
boy's instructions were n:t defective; the ecsurt reascned 
thet since the boy was legally qualified tc contract for 
medical services as one of the necessities of life, he had 
the capacity te ecnsent to the use -f a local anaesthetic. 

The appellate court in Bonner v. Moren?93 felt that 
a fifteer year cld bey had not reached the degree of 
maturity that would revder him eapable of acting as 
8 veluntary bliod and skin donor for a plastic surgery 
proceedure withsut the consent cf his parents. The court 
must have been influenced by the fact that the «peration 
was for the berefit of another person, hewever, it is 
Goubtful if this was the contrelling factor as a fifteen 
year old wruld have a hard time completely understanding 
the -ature and impcrt of such a prcedure. 

As a corollary to the rule thet minors lack the 
capacity to consent is the rule that mincrs dc not have 


the ceapsecity te give legally binding instructions. In 





102. 237 Mich. 76, 211 ".¥. 75 (1926). 
103. 126 F.24@ 121 (D.C. Cir. 191). 
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C. Co. & St. L. ,, 204 a seventeen year 





old boy expressly stated he did n°t want his foct amputated 
by anyone other than his own doctor. iis foot had been 
injured by a trsin whose crew tcok him to e hospital. While 
in the hospital his foot was ssputated by a strange doctor. 
The court, in denying recovery against the cefendant rail- 
roed, seemed to hinge its opinion on the emergency nature 
of the operations however, since the boy was consclous and 
raticnal, it was not an emergency es defined previscusly 
in this discussicn unless the boy wes so immature that he 
lacked the ecepacity to consent. The eccurt in effect stated 
thet the doetor was not bound by the bry's ee trertienas 
In view cf the foregoing holdings, it appears t at 
the prectiti-ner must acquire the consent -f a parent or 
guerdien of a nonmllitery minor befcre he can rest assured 
that the minor's consent is net defective. If the mincr 
is fifteen years cld or slder, then nis consent should 
alss be acquired. There are no repcrted cases indicating 
that the consent cf both parents is required. If the 
parects are legally separated or divorced, ec: nsent sheculd 
be cbtained from the perent having lawful custody cf the 
child. Where the minor hes a legal guardian, the. the 


consent of the guerdian would be required. If the minor 





10h. 201 Pa. 361, 50 Atl. 1011 (1902). 


105. Additional csses on this point are cited in note 26, 
sup rae 
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does net live with his perents sed has no lepal suerdian, 
ther, someone standing in loco parentis would heve tc consent, 
C.—e, & Close relative or heed cf an institution in wrich 
the minor lives, 

The law protects the perrenta! right tc eustedy end 


107 


contrcel »f their ehildren, consequently a very cifficult 


preblem arises wren a minor needs medical attention aud the 
parents refuse their eunse:t. Some states have statutes 


eutherizing the juvevile ceurt t. order necessary medicel 


= 
r, 


avd surgical care in these enees, and many courts assert 
jurisdiction cver these situations on the theory that min-rs 


10) 


in need of medical treatmeit are "neglected." Some courts, 


hewever, have been reluctent to cverride the will «f the 
parents,~*® The courts appeer tc weigh the sertliueness _f 
the colld's eondition against the danger of the »peratian 
in determining vhether to interfere.-*! 
106. Plante & Shartel, The Law -f Medical Practices 25 (1959). 
107. Im re rank, 4] Wash.2d 294, 246 P.2d 553 (1952). 
10%. f.g., Mieh. Stat. Ann. 827.317! ($98.2) (b) (1) (1953). 
109. F.g., In ve Rotkowitz, 175 Wise. 948, 25 N.Y.8.248 
beste People ex rel Wallace v. Labreng, 
hil Fils 618, 10h, N.7.2a 769 (1752). 


110. J.age, In re Frank, Supra nete 107: In re Seiferth 
Os. BO, 127 N.E-2a 0.20 (1955). ; 


lll. @.g., Morrison v. State, 252 S.¥.2a 97 (No. 1952). 
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Amilitery practitioner's best preteeticn in treating 


minors is a properly executed Stendard ¥ rm 522,78 





A person whe is deemed in law to be non compos mentis 
does nit have the ecapacity te consent t medical treatment. 
As in the cese of miners, coneent by such e person would 
be defective. inxcept for military patients and emergency 
situaticns, the consent +f the person standing in the 


peaition of guardian is sbs:lutely required before treat- 


ment can be legally administered t- ineompetents;*? 


guardians include parents, sp uses, or th se legally 
appointed tt: act for the ine »mpetent. If an adult patients 


is not mentally derenged t. ths extent thet he ls uneble 


112. Standard Form 522, ‘tutmherization fer Adminiatraticon of 
tmesthesia and for Perfcrmence of  perations ond Other 
_rocedures, , : he official tunction 
oF this form is stated t. be, "To obtein suthorization 
for the administration of anesthesla, the porformance 
of operations or other pr:cedures, and the dispcsal 

cf tissues cr parte® which may be ren:ved. This forn 
ls required far dependents, vetera:s, or other neon- 
active-duty militery perscnnel but siall net be used 
for active-duty militer) personnel." /Tereafter 

cited as Stendare Forn 522,/ 









1:23. E. ey Pratt v. uevis, ech Ill. 30, 79 me 56e (1906); 
Fishworth v. Mess, 222 S.. 225 (Tex.Com.App. 1926); 
| Lester v. setna Casualty & Surety Co., 240 F.2d 675 
(Sth Cir. 1957); See alsc Army Reg. No. 0-3, vera. 
15b (h) (5) (6) (Mar. 1962) Shereafter cited as 
AR’ 0-37. 
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to understand the nature, purpese, end risks iicident to 
a preprsed treatment, he is n.t @ non compos mentis ana 
his consent would nt be defective,*4 

The problems cf commitment, restraint, disp siticn, 
and deterwinings the cegree .f e>mpotency of metital patients 
and all oreblems desling with the criminality insane are 
beyond the scope +f this discussicn. 

Sach armed force has a directive givinx eapress 
euthcrity te perform “emergency” diagnostic measures, 
treatment, or surgery upon military ineompe tents, 12> 
however, the word “emergency” is not defined. gein as 
in the case of minors, a militery practitioner's best 
protection in treating incompetents is a prxeperly executed 
Standard Porm 522. 


11h. Gf. AR 4O-3, para. 60 4G, 


115. Army: army Reg. No. 600-20, para. 48a (July 3, 1902) 
fhereafter cited ss §R 60u-20/; Air Force: U. 4. Dept. 
of Air Peree, Air Force Mumual No. 160-20, Adminis- 


tration ef Yedical Treatment Activities, pare. ~ 3h 
June ly jerearter cited as Pr 160-20/; 
Favy: Gen. Urder Wo. 3, Navy vept., para. <d 


(Nov. 22, 194) /heresfter cited as Gen. Cruer fo. 3, 
Navy Dept./. 
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A person cannot give « valid consent to an tliegal 
act, consequently such consent is defective. Some states 
have statutes making it e crime for physicians to sterilize 
normal persens for any reason other than s therapeutic 
seosentey and all stetes have statutes meking non- 
therapeutic abcrtions srieger.**! Consent by the patient 
to any cf these ects would not be a defense to the physician 
or surgecn,?*’ out some jurisdictions held that these 
operetions, being meral_y snd legally wreng, may not be 
the basis of a civil action by either the surgeon or 
the patients.” 

The Vavy specifically forbids experimental studies 


of a medical scature on members cf the naval establishment 


116. Hege, Gonn. Gen. Stat. inn., tit. 53 833 (1958). 


117. Abertions are also an offense under Art. 13) 
Uniform Code of Military Justice (10 U.8.¢C. bo 3) 
(1958) /hereafter cited as UOnd/; United States 
v. Wocdard, 17 @)R 613 (195). 


118. ¥.@., Hancock v. Hullett, 203 Ala. 272, 62 Se. 522 
rigt$). 


119. jiehe, Szediwies v. Cuntor, 257 Mass. 515, 15h) N.7. 
aeF (1926); Hunter v. Wheaten, 53 App.d.c. 706, 
209 Ped. 60h (1923). 
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without prior approval of the Secrstary of the Navy 7" 


Accordingly, consent without the approval of the Secretary 
would be defective. The author has been unable to locwte 
any state statutes on the subject of patient experimentation 
but any forced experiments weuld undoubtedly be Lllega1.+*+ 
Reasonable medical experiments perfcrmed with the consent 

of cne having the capacity to ecnsent would genersliy not 


be dossoutva. 


Narrilaze 

Marriage dcses not affect the capacity to consent. 
A perscn who is married and «wtherwise competent does not 
heve to get the consent <f their sp_use in crder te receive 
mecical treatment. This rule applies equally between 
husbands and wives end extends tc all types .f treatment 
anc operations. In Rosenberg v. Feigin, “3 the wife 
120. U.S. Dept. of Navy, Menueal »f tre Medical Department, 


ert. l-l1 (1952). 


12). e2 Trials «f Wer Cripinels Befcre the liuremburg 
Stiitery Tribunals 161-82 (1947) (Medicel case). 


122. For a gvod discussion :f the pr-blem of "experimenteti.n" 
see MeCiid, The Cire Required cf pedical e¢ractiti-ners, 
le Vand. ™ ROV. | or a good dis- 

' eussicn of the case Law on the same subject see 
Smith, Antecedent Grounds .f iliability in the eT 
of surgery, Rhocky Kt. Le. Rev. 233, cv Yd). 


123. 12) Cal.App.2d 753, 260 P.2a 1h3 (1953). 
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consented to treetment that resulted in a miscarrieve. The 
husbend sued the defe dant deect-r slleging thst the d ctor'’s 
fallure ts get his eonsent arecuntec te malpreetice. The 
court hele that the consent cf the wife sline was sufiicient. 
In Aritzer v. Citroen, 124 the ecurt held thet the wife slone 
had the capecity to ennsent to an operstion which rendered 


her ineapseble of further childbvesrings. 


bh. 101 Cal.Aapn.2é 33, 22) P.zd Ot (1956). 


jas 
i) 


50 










cent 2h cece ie ae 
- =) Sse, = moe 66 
—i 2 - ° mos eet * oe 
—- —b © @ (mee -~ a 
ea) fare WW ot Oo er eee oe 


— 7 
~~ “y — 
—— -— — =) mie 















- a 

. _ e are = i 
* — « Py ta a .- = 

— 

eer) Oe) ony ee Skyy dime La 











CHAPT R IV 
CORSENT AND TYE UNC. t PURATIVE MILITARY PATI“ 


The foregoing discussion represents the general iaw 
regerding censent tt» medical treatment. It is tre purpose 
of the remeinder of this disecussicn to focus attenticn 
upon certain problems created when an attempt is made to 
apply the fcregoing rules to a situation where a military 
patient doesn't desire medicai attention. 

Most servicemen are more than eager to receive all 
tre medical assistance ts which they are entitled as 
merbers of the ermed forces, and consent tc treatment is 
never mentioned as it ia simply implied from the circum- 
stances. In these routine situation: the military 
practitioner is guided by the general rules of censent. 
However, a very real “medic>-silitery-legal protlem" arises 
wien a serviceman does net exhibit such an eagerness end 
aba lutely refuses to pernit any medical, dental or surgical 
procedure to be performed upon him. It is a pr blem for 
the service prectiticner ss he diesn't want to become 
involved in either a eivil cr criminel malpractice section 
thet would damage his prvfessivunal standinz both @s a 
dector and ses en officer. It is a problem for the military 

omender as he is resp-nsible fur the diseiplive, welfare 


and m.rale of th:se serving under his com and. The law 
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is put to & severe test es it must strike a talsnee between 
the persrns] rishts of the petient enc tlhe needs .f the 
military, while et the same time guiding end pretecting 
these with ecmmand resp nsibliities. 
PoRceD suAGEKY!?° 

The Congress and the Presicent have never expressly 
stated their views on the smount cf force that can be 
used to treat or cperate upon, with ut their ec. nsent, 
these subject to militery authority and contr:1. 4s « 
result, the armed forces heve been left to pursue their 
own coursea on these unchsrted waters. 

The positicns teke: ty the ermed f.rees and tke 
writers on the subject under discussi-n are set forth 
in this chapters; hewever, the views, esnclusivns ena 
recommendstions of the author ares located in the Pinel 
chapter cf the text. 

The Militery csition 

There is no single military position os cach srmed 


ferce has been permitted te seek ita ewn sslution toe the 








i125. The word “surgery” is used in tne remsinder of this 
study t+ mesn en operation where an excision or 
incision is mace to any of the bi. dy's organs or parts. 
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problem. 
The Yevy is the only armed ferce that has a definite 
p liecy with regard to all forcec surgery. This policy 
applies both in time of war anc time cf peace end reads 
as follows: "As a matter of policy, surgery shall net 
be performed on a person over his protest if he is mentally 
competent. This dees not mean that he should not be 
subjected to disciplinary action fcr refusal to submit to 
surgery if his refusal is determined to be unreasonabie, "!26 
The Amy, except fcr emergency surgery on psychotics, 
does not have a definite p licy relating to ferced surgery 
set forth in its basic directive. The Army's generel 
personnel regulation provides for a beard procedure and 
Giaciplinary acticn when a man refuses surgical treatment 
but is completely silent cn whether the reccrmended 
surgery can be performed by force.**! The Army is presently 
considering a chenge to its regulation that would elarify 
its p sition. <A prcpi sed draft reavs in part as fcllows; 
*®. Medical Cire. a. General. A member cf the my 
on active duty or active duty for training usuelly 
wil: be required tc sutmit t medical care ec nsidered 


necessary to protect «r maintain the health of 
others, tc preserve tne member's life, or to 





126. Gen. Order No. % Navy Depte, parse 7. 
127. AR No. 600-20, para. Sa. 
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prevent or alieviate undue suffering by the member. 
b. fediceal care, sa used in this paragraph 
means preventive, dlagnsstic, therapeutic ond 
rehatilitetive medicsl, surgical, payehiatric and 
Gentel pricedures, 
ce. Under the following cirecumstences medical 
csre may be performed with  r withcut the member's 


permissi-n: 


(1) Emergency medical care whieh is 
required to preserve the life or 
health <«f the member, 

(2) Wedical care that 1s recessary to 
protect the life or health sf a 
member who has been declared by a 
qualified psychiatrist to be mentel.y 
ineompetent. 

(3) Routine medical care f<r minor <r 


temporary fisab 1it eB. » ® ® 
The Judge ‘tdvocete General of the Amy ep,eara to have 






traditicscnally taken a positicn sancticning the use of 
force where a serviceman refuses recommended surfery, 
however, the -pinions :n the subject seem to have pur~- 
posely avcided veing concise.t©) 

The Air Force has e cefinite pclicy only with regard 


to fcreed surgery in emergencies; it reads as follows: 





12). Por a discuseion of the background and a complete 
text of this pr-p sal, see Ja:A 196 7/3380 (Jen. 10, 
1963). (ephaesia added.) 


129. See, e.f., JAPA 1951/2300 (Yar. 16, 1951); 
JAGA /4LT7L (Tul. 10, 1951)3 JAz9 1955/6356 
(Cet. 2k, 1955). See chiller, Military Law, p. 94 
(1952) for e 1918 opinion. 
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"When emergency treatment, surgery, cr Glagnostie pricedure 
is required ts preserve the life -r health of the patient, 
it may be performed with or without his permissicn. The 
Same is true when a dlasznostic crocedure cr treatment is 
necessary to protect the life ur health of a patient who 

has been declared by a qualified psychiatrist t- be mentally 
incompetent,"139 the Air F. rece then is the only armed 

foree with a cefinite pslicy ss icticning ‘he use of some 
fcoreed surgery. 


sition 





re Writerst Pc 
This author was only able t. locate writers whe take 
the unqualified position t:at force is always auth riaod 
when a serviceman refuses recomended surgery. .ne author 
phrasead the question and gave his anawir as folicws: 


D-es a person in the militery service pussess 
the right stated in the Pratt case, “the right 
to the inviclability of his person, the right te 
himself"? Can he be operated upon without his 
co" sent? 


Te reach a lcgicel as well es o legal answer 
to these questions, the basic duty of military 
personnel must be borne in mind. very soldier, 
sellor, sirman aid marine hss a duty tc meintaln 
himself in the best pessible physical ccndition 
to perform the military tasks toat are required 
of him, whether in the preparation for the cefense, 
or in the actual Gefense cf the United ‘tates. 
Diagnosis and corrective medical trestment play 
an importe.t part in maintaiclig military manpower 
at toe proper efficient level. If a servicemen 
were permitted tc decide fcr himself that he 


130. AFM 160-20, pera. dh. 
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would not nave a needed operation and thereb, 
make himself unavailable fcr military duty, the 
ability sf the Armec Services to maintain military 
ptrength st peak effielency would be sericusly 

in the case sf military perscnnel, 


——— Thus, 1 
is th at ecnsent | 






The abuve suthcr left nc doubt as to what he reant by 
the word operation as he quoted the followlng definition 
from the third edition cf Bleek's Law Dictionary: 


In surgical prectice, the term is cf indefinite 
import, but ma: ve appr. ximately defined as an 
act ur succession of acts performed upon the body 
ef a patient, for his relief or restoraticn to 
Mormal conciticns, either by manipulation 

or the use of surgical instruments cr bcth, 

as distinguished from therapeutic treatment 

by the administration of drugs or other remedial 
agenclas. 


Ancther writer, in summing up the excepticns tr the 
general rule that consent must precede surgical trent~ 
ment, steted: 


An excepticn to the consent rule ia founded 
on emergencies. ... 

Another exception ts fcsunded .n military 
expediency. *very cfficer and airman has a duty 
to ~@intain himself in the best peassibie physical 
eondition t- perfiry his military duties. Thus 
in the case of military persennel, consert of 
the patient is unnecessary in order for a military 


Cee nae 


131. ‘.archus, Ledicsl Malpractice, Hospital Neplige:ce 
end the  rmed (ervices a ~-09 (may LY 
Cunpublished thesis presented to The Judze Advocate 


General's Sehool, U. 5S. Army). ('mphasis added, ) 






132. Id. at S6. 
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medical surceon to perf rm an cperation on hin. 
Nevertheless, whenever pcssible it would appear 
to be the most prudent practice te cbtain written 
consent ‘ry the patient, be he military or 
civilien,133 


Universal Militery Training and Service acts 34 


It is felt that this study would be incomplete 
without a consideration of the treatment given to 
recistrants under the Universal Military Training and 
Service ‘et whe have remediable physical cefects, 

The act prevides that, “the President is also auth: rized, 
under such rules and regulations as he may prescribe, 

to orv-vide fcr the deferment from treining end service 
in the trmed Forces ... cf any or all categories 

of those persons found te be phystieally, mentally, or 

n135 


morally deficient or defective. Pursuant to this 


authority the “resident b ex«ccutive order has set 
forth a list of “disqualifying obvious defects and 
136 


manifest eznditions": 


The existence of one or more of the obvious 


defects <r manifest conditions contained in 
the following slphabetical list shell disgualify 


133. Rakestraw, “aloractice sand the Military Dcector, 


U. &. Air Foree Ja Bull., Nov. 1961, p. 7. 
13h. 50 U.S.C. #8451-73 (1948). 
135. SO U.8.c. $456(h) (1948). 
136. 32 C.P.R. 81629.1 (1962). 
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a registrant fur service in the armed fcureces if 

the functions] ability of the registrant is 

impealred tc the extent that he cannst perform 

military duties in a satisfactory menner: 

@ two page list ineluces such defects ne 4 

ype of inguinal hernis, several types sf 

tumors, and certain weight conditions,/ 

Those whe are obviously unfit for military duty 
due t> physicel defects are classified "“IV-F" by 
their local draft beard; all cthers, unless they are 
qualified for en exemption, are ordered tc an armed 
forees examining station for 2 complete physics! exsr- 
inetion. Upon disccvery cf an aforementicned "dis- 
qualifying obvious defect, ete." the person is rejected; 
however, if he has only a temporary defect he is dealt 
with as fol:iowss: 

For registrants disqualified for defects that are 

temp-rary, such as remediable defects, ... an 

appropriate comment will be entered . . . fon certsin 

forms » indicate thet a reexeminaticon may be 

justified at a later date. It is the prerzcgative 

anc resprnsibllity cf Selective Service l<cal 

boards tc determine if sueh individuals should 

be returnec fcr 8 second examinations therefcre, 

the coment /Py the army examiners/ will not 137 

recommend, request, or stiggest such actiun . . « - 
It clewrly apperrs from the above tnet the present policy 
is not tc eccept persons with remediable defects with a 
view towerd heving the military correct them either 
willingly or by force. Since nething ie mentioned cxin- 


cerning treatment when he rep.rts tack to his locai board, 
137. Army Reg. No. 601-270, para. 60(c)(k)(Sept. 12, 1962). 
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presumably he is under no duty or cbligation to remedy 
the defect and doesn't have to worry about military 
service as leng as he retains the defect. 
PORCED MYDICAL \¥D DENTAL TAPATM*T 

The term “medical treatment" dees not ordinarily 
inelude "surgery" within its meaning. It must be con- 
Cluded from the plain language cf their basic direetives*>° 
that the ermed fcerces give "surgery" a mesning apart 
from the term “medical treatment," e.g., the Army's 
directive 1s entitled "Refusal cf medicel, surgical, 
or dental treatment"; tiie Navy's is entitled, 
"Disposition Cf Naval Personnel Who Refuse Medical, 
Dental Or Surgical Trestment ..."3 and the Air Force 
in the text cf ita directive states, “a medical b-ard 
will examine any person in the militery service who 
refuses to submit to medical treatment, surgical cperaticn, 
or diagnostic treatment." 

Medical treatment wili be used in this discussion 
t> mean all steps, excluding surgery and transfusi-ns, 
teken to effect a cure of an injury or disease, in- 


cluding examination and diagnosis as wel: as application 





135. These directives are set forth in nite 115, supra. 
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of remedies, Dental treatment could be defined in the 
seme manner by simply limiting the scope of the cure 
to the teeth; therefcre, dental treatment will be treated 


as a part cf the breader term medical treatment, 


The ‘ilitery Positicn 
The President by executive crder has set forth 


the duties -f the medical officer as followas 


It is the duty of medical officers t« attend 

sick members of the armed forces, t> make 
pericdical physical exeminations as required 

by regulations and tc examine persons for 
enlistment, and medical cfficers may be specially 
directed to observe, examine, or attend a member 

of the armed fcrces. Such cbservation, examination, 
or attendance would be official . .. .+39 


The Navy expressly sancticns the follcwing measures 
“without the consent and over the pretest of the individual 
concerned": 


(a) ‘é@minister authorized immunization 
and prophylactic measures fcr the prevention of 
disease 

(db) Proceed with routine dlagnistic measures 
and other special tests and exeminations except 
in those cases where fir any reason the procedure 
would entail unreascnable risk cf injury or by 
its nature be difficult of performance withcut 
the patient's vcluntary cocperation. The practice 
contemplated may be illustrated by the examples 
noted belcw. 

(Compulsicn permissible--exsamples: Kahn and 
Bogen tests, crainary X-rays, dermal reaction tests, 
lumber puncture, taps of body fluids, catheterization, 









139. U. S. Dept. -f Defense, Monual for Ccurts-furtial 
United States 1951, para. 151¢(2). /Rereinafter 
cited as MO, 1951/7. 
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electroencephsalsgraphy, ordinary physical 
examinetion, etc.). 

(Compulsicn not perm leshble--exempless 
Exploratory surgery, surgical biopsy, intrce- 
duction of lipiodsl into spinal canal, bronchescopy, 
cystoscopy, ventriculcgraphy, presence of sub- 
stantial econtraindications arising from Llcicsyncrasy 
or poor ccndition cf pstient, ete.). 

Refusel cf these measures may, hcwever, be 
unreascsnable under the tests specified in para-raph 
5 and so constitute a breach of discipline. 

(ec) Administer ususel end customary medical 
or cGental treatment for contagious -r communicable 
diseases, 

(a) Perform emergency surgery necessary 
to protect health or life if the patient is mentaliy 
inecmpetent from psychiatric causes tA from the 
effects of his disease cr ecndition.+4° 


The Arsy dees nit have a stated pslicy in its basic 
directive regerding forced medical treatment, however, its 
basic cirective does provide that, "immunizations that 
conform to established medical practice may te administered 
foreibly to those refusing same. . . dy 

The Air Force in its basic directive authcrizes 
forced “emergency treatment,” h wever, this term is nut 
Gefined and nothing is mentioned e:neerning the use cf 
force in perfcerming routine treatment or ezxsnducting 


142 


routine physicsl examinaticns, 


140. General Order No. 3, Navy Dept., para. 2. 
1h1. AE 600-20, para. hb. 
lhe. AFM 160-20, pars. he 3h. 
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SURGERY GR TREATMENT AS A BREACH 





REFUSAL 





Each armed force takes the position that refusal 
to cbey an order to submit to reasonable surgery or 
medicel treatmert is a courtemertial offense. Yotice 
hes already been teken of the fact thet tnere sre no 
reported ccurts-martial for this offense since the 
sduption cf the Uniform Code cf Filitar: Justice, 
however, trials did occur pricr t> the adcpticn of the 
present ecae, 4 

Fach armed force requires trat th<se who refuse 
treatment, surgery, or physical examination must appear 
before a medical board before tiey can be tried by 
courtemartial, In the Army and Air Force the beard 
must answer the following questions in the affirmative 
before trial by court-martial is ccnsidered apprvpriate: 
1) Dees the patient need the treatment in crder to 
properly perform his military duties? 2) Can the 
treatment normally be expected to pr: duce the desired 


results? The Navy requires its boards t: answer similar 





133. All references te poliectes and pr: cedures in 
the fol owing peragraphs are taken from the basic 
directive of each armed fcree on the subject .f 
refusal tc eccnsent t: medical treatment. These 
directives are set forth in note 115, supra. 


ly. See, @.g., OM 2y201h, Moore, 26 BR 377 (1943). 
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inquiries and demands answers t< the fcllowing additional 
Questions before a trial fcr refusing surgery is considered 
appropriate: 1) Is the prop: sed surgery an established 
procedure that qualified and exnerienced surgeons would 
ordinarily recommend and undertake? 2) Gensidering the 
risks crdinsrily ass.ciated with surgical treatment, the 
patient's age a:d general physicel condition, and his 
reasons for refusing treatment, is the refussl reasonable 
or unreasonable’? 

The ‘rmy and Navy require review cf the board's 
findings by higher authority before a ccurt-martial 
can be ordered; the position cf the Air Force conceriing 
review by higher authcrity cann-t be determined from its 
directive. 

The present Naiuel for Courts-Martial has a semple 
specification under the charge cof irticle 92, UJnif«:rm 
Code of i ilitary Justice relating to "failure to -bey 
lawful order to submit to certain medical treatment, "145 
consequently such an offense t. day would be charged under 


that article. 


Wy5. MCE, 1951, 8PDe 6e(29). 
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CHAPTER V 
GQHNCLUSICNS (ND RICO*PMINDATIONS 


It behvoves military medical practitioners to 
fully understand the legel requirements of consent, as 
failure to cbserve these requirements might be grounds 
for criminal prosecuticn ver a civil suit for damages. 
These in ceomo-and, because of their cverall responsibllity, 
should likewise be familier with these requirements. 
Therefcre, these requirements should be set fcrth in 
regulations that are easily understendable and readily 
availleble, 

The ordinary doetcr-petient relationship remains 
unehanged between a service docicr and a dependent patient, 
hewever, certain aspects cf this relationship are changed 
by having the patie rt subject t- military authority and 
eontrol. For purposes «cf morale, silitary patients 
should generally be aceorded all ecnsensual rights and 
privlieges of ordinary patients, notwithstanding any 
change in the dcctor-patiest relationship end the fact 
that certein treetment cculd be legally given to them 
without their consent. 

Yany disawreements could be prevented by sequiring 
express consent rem petients rather than relying on 


implied e¢.nsent; any doubt should always be res: lved in 


6h, 
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favor of gettine «xpress c unsent. 

Although oral consent is just es legally binding as 
written consent, written consent is preferred in sl: cases 
wnere there is any danger to the life, health, or well- 
being of the patient. 

A uniform regulation applicable t all the armed 
ferees should be promulgated deseribing when and how 
written consent should be acquired from those being 
treated by service practiticners. Paragraph (5), Army 
Regulsticns 40-3 (March 26, 1962) 46 is recu.mmended as a 
working m.del. The following chanpes are prop.sed to this 
working m-del: 

First: All tie provisicns except secticns (a)(1) 
(2)(3) avd (b)(7)(8) should be made applicable to military 
as well as nenzlilitary petients. 

Seecnd: Settion (d) should incorporate the definitiin 
of "emergency" set forth in Chepter II, supra and impose 
@ duty on military practitioners t: rencer treatment in all 
emergency cases except th se discussed in tre following 
paragraph. 

Third: The last iine of the present sectizcn (4d) 
should be changed te read as follows: "Where parenta, 


guardians, or legal representativea are reasonsbly 


1;6. This regulation is set forth as Appendix A. 
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aveilable but cbject to necessary treatment of mental 
incompetents cr nonmilitery mincrs, such treatment will be 
withheld pending notification of and instructions from the 
proper civilian authorities. Contact with the civilian 
gutherities will be established in the most possible 
expeditious mesns."” This change is only proposed as an 
interim messure, es 1t is reccommended that a detailed 
study be mace t~ determine if federal legislation is 
needed or desired, under these circumstances, to better 
pretect tre rights and interests .f th.se that would be 
involved. 

Pourth: A paragraph should be added t= section (a) 
pointing out thet military minors are emoncipsted to the 
extent that their ecnsent is legally binding without the 
consent <~f their parents. Although there are no statutes 
or repzrted cases directly in point, it hes long been 
established that a mincr serving in the armed forces 
becomes emancipated fr.m the econtrcl of his oarents for 


many other purposes, 47 In the leading case <n point, 





147. See, o.g., 39 Am. Jur. Parent & Child, 86) (192). 
Marchus, supra note 131 at 7i-fe shares the view 
of the authcr that consent cf a milltary minor, 
without the consent cf his pereuts, is not 
Gefective. 
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the Supreme Court expressed the view that: 
Fnlistment is more than a contract; it effects 
a ehsnge of status. It operates te emancipate 
minors at least tc the extent that by enlistment 
they become beund tc serve subject te rules 
governing enlisted men and entitled to have and 
freely to disp.wse of their pey. Upon enlistment 
of plaintif<S's son... he became entirely subject 
tc the econtrol of the United Ststes in respect of 48 
all things pertaining to cr affecting his service. +4 
Ptandard Form 522 needs amending in order to insure 
an “informed” ecnsent. The vcractitioner shculd be re- 
quirec to indicate over his signature thet he has 
counseled the petient concerning the nature, risks, 
end expected results of the ccntesplated pr«-cedures; 
a spece should be orevided cn the form for this purpsse. 
This would eliminate the necessity for "annotating" the 
form ss prese tly required by the nemy +? The form, 
or the regulaticns g-verning its use, shculd make it 
Clesr that in decidiny if a specific disclcsure is 
reguired to insure an informed consent, the military 
preetitioner sheuld rely on the practice fcllcwed in the 
general militery community rather than cn the practice 
148, United States v. Villiems, 302 U.S. 6, 49-50 
(1937). 
149. AR 40-3, para. Sb. 
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followed in the local civilian communt ty 1° 


A uniform regulation applicable to ali the srmed 
fcrees should be promulgated setting forth all i:le,al 
trestment and operations end all treatment and operations 
prohibited by federal policy. This regulation should 
not be made dependent upon the various conflicting state 
lews and shculd apply throughout the worldwide military 
community. 4 detailed study shiuld be made to determine 
the extent to which the eubjects of experimentaticn, 
birth contrcel, contraception, and steriiizaticn shculd 
be ineorporated into such a regulaticn; tle study should 
treat such questisns as the extent to whieh feceral 
medical facilities and doet-rs can be utilized in 
performing vasectomies or other sterilization prccedures 
on both males and femeles wh. are on sctive duty or in 
e deévendent status. 

The directives «f the ermed forces discussed in 


Chapter IV of this study are inadequate to protect the 





150. The fundamental reascn for this recommendation stems 
from the fact that sacceptence cof tne 1 cal civi.ian 
ommunity standard would result in unacceptable 
veriences throughout the military medicsl catablish- 
ment. This was rec: gnized in Kolesar v. United states, 
196 P.Supp. 517, 521 (9.0.Pla. 1961) where the court 
stated, “such an institution /a military hospital/ 
1s a community apart and cannot be said to have 
contributed nothing tc the standards of its gecgraphical 
leeaticn or unto itself.” This save view is shered 


by Marchus, wp. cit. supra nete 131, «st 25. 
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rights of those in the military whos refuse recommended 
surgery. 

it is the ecntention of this author, notwithstending 
the suthorities cited in Chapter IV, supre, that the 
patient's aforemer.tioned risht to “the inviclebdility 
of his person” is preteeted by Articles I ard V of the 
Billi cf Rights, and this right extends to the serviceman 
tc the extent that in time of peace surgery can nt be 
forced uocn him without his sodanns s"* The rights cf 
the individusl simply outweigh any militery necessity. 
Taois eccntention alsc leads t~ tre conelusion that any 
peecetime order to submit to unwanted surgery would be 
unlawful, as 1t would not be “reasonsbly necessary to 
safeguard and protect the morale, discipline and usefulness 
151. The fact that a serviceman is protected by the 

Bill of Riehts can pe longer be disputed; see, 

@.c., Burns v. “ileon, 346 U.S. 137 (1953). 

Por a refreshing reassurravce of this fact, 

backed by liberal citation cf suthority, see 

warren, The Bill vf Rights and the "ilitery, 


37 N.Y.U.i.. Rev. ana Quinn, is he 
United “teter Cecurt -f "ilitary Apoesls and 
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of the members” of the armed forces. 
It is not sugeested that the petient's riyht to 

"the inviclebility of his person" is absolute. Time, 

place, snd circumstance must sil te taken into account. 

Var or pgreve nati wel emergency may justify sn exercise 

of authority affecting individual rights whieh are 

intolerable in time tf pesee. If this country vere 

feced with a crisis where muximum military manpower 

were crucisel to ses#fesuerd its very existence, then 

force would be authorized te perferm remedial sur ery 

end orders to submit to such surgery would Likewise be 

153 

Lawfuls however, in order to insure “due pr: cess" 

the following would heve tc be affirmatively sh wn: 

1) the surgery was required to relieve # conditicn that 

brevented the perfurmerce :f willtery duties; 2) it 

152. The Court of Wilitery Appesls in United stetes v. 
Martin, 1 USCYA 67h, 676, 5 COR 102, 10h, (1952) 
formulated the following as 5s test for vetermining 
the lewfulness *f en orcer: "All activities which 
sre ressonatly necessary tc safeguard ond pr tect 
the morele, discipline and usefulness <-f tke 
members if «s command aud sre directly connected 
with the maintenence cf gd roer in the 
services are subject ts the cntr:l of the  iricers 
upon whom the respovsibtiity of the command rests." 

153. It hes ealresdy been pointed cut tnat x as. vereign 
power bes a ri ht t use force against a persen 


for the pretection »f #11. 1@0, Ge., Lne cesea 
cited in nvtes 27-29, supra. 
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was expected to be successful; 3) it wes an established 
prscedure that qualified and experienced surgeons would 
ordinarily recommend and undertakes and ) 1t would not 
unduly endanger the life of the vatient. When maximum 
militery manpcwer beccmes this crucial, a naticnel progrem 
should be established permitting remedial surgery on al’ 
Citizens eligible for military service. This would be 

@ wreper subject for coverege by the Universel Filitary 
Training enc Service Act. 

Physical examinations and routine medical treatment 
fell into a different category then surgery, consequently 
orders to submit to the former ere lewful as they are 
reascnebly necessary to safeguard and protect the mcerale, 
Giscipline end usefulness of the members of 2 comand. 14 
Since sueh orders are lawful, it necessarily follows that 
reasonable force could be emplicyed in order to see that 
such crders are carried inte effect.2°° However, any 
force epplied in such a vanner thet would be shocking 
ta the ecnseclence cf an crdineary person would violzite 


the due pricess provisicn of the Cosstitution. 7° 





154. See United States v. Beker, 11 USCNA 313, 29 GR 
le? (1960), 


155. Cf. "Ch, 1951, paras. 150b, 151¢(2). 
156. Cf. United States v. Rochin, We U.S. 165 (1952); 


United Stetes v. Williamson,  Ubcr» ~20, 15 Cth 
320 (195) (dissenting opinicn). 
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A uniform regulation appliceble to sll the armed 
furces should be promulgated in order to insure that 
the basic rights are scecrded those refusing medicel 
and surgicsl treatment, The regulation should establish 
uniform procedures to be followed ad sh.uld set ferth 
Clear examples of situsticns where fcree would be 
euthorized and examples of those situations where force 
would not be sauthorised. Such a reguietion should outlaw 
fcreed surgery, at leest until a national procram is 
esteblisnhed on the eubject, and should provide for the 
discharge, with limited benefits, of thcse refusing 
remedial surgery. The regulaticn should provide for 
administrative as well as substantive due preecess in its 
groeedures. The Navy Department's General Ccrder fo. 3,27" 
with few exceptions, fulfilla all -f these requirements 
ena is recom -ecded as a wrking model. The only recommended 
mejor change to this working m del, other than a change 
in the languaze to include the other armed forces, would 
be to remove oll referercces permitting diseciplirary action 
for refusing recommended eurgery and insert ea provision 
expressly prohibiting disciplinary ecticn in auch cases. 

‘eGical anc surgical treatment are considered as 


maj-r fringe benefits by most servicemen. 11 possible 





157. General Order No. 3, Navy Tept. is sev forth as 
Appendix 5. 
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care sh wuld be teken to keen such treatment in the benefit 
category rether then msking possible militery medical 
treatment a thing tc be feared. Ts the maximum extent 
Woasible, a military patient ahould be locked upon es 


just sneother patient and should be treated acc:rdingly. 


73 








APPreDIX A 


ARMY RUGULAT? WG No. 40-3, MEDICAL SEAVICE - MEDICAL, 
DEUTAL, ABD VOP RINSRY CARY, PARAGRAPH 5, (MANCH 26, 1962) 


5. SPHCIAl, ( MSHNT ROQUIREMI'TS. a. Gbteining cynsent. 
Signed ecnsent for the perfcrmance of certain diagnestic and 
therapeutic procedures and under certain other circumstances 
must be «btsined from nenmilitary patients (both inpatients 
and outpatients). The consent required by this paragraph 
should not be cuonfused with the general implied excnsent pre- 
cedures incident to admitting a hcspital patient. Except 
as provided below, the patient shculd perscnaliy sign the 
eonsent which will be reccrded on SF 522 (Clinical Record - 
*uthorization for Administration of Anesthesia and for 
Performance cf Cperatiens and Other Procedures). 


(1) If the nonmilitary patient is unmarried and 
under the age of 21, consent will ordinarily 
be cbtained from the patient's parents or 
guardian. 


(2) If the patient ecvered in (1) above is able 
to understand and comprehend fully the 
significsence of the procedures contemplated, 
it is alsc desireable thst the patient's ccnsent 
be obtained, 


(3) Im eny clreumstances in which the securing of 
parental consent is considered unnecessary in 
view of the age, mental conditicn, and 
emancipated status sf the patient, nonavail- 
ability of the parents, a:d similer factors, 
the advice of the local staff judge advocate 
or other legal cfficer shculd sce sought. 


(kh) When a judicial deternination of mental 
incempetency has been made, consent must bs 
obtained from the individual appcinted by 
the court to act for the incompetent patient. 


(S) When the question -f mental competency arises 
and a judicial deterrination of mertal 
ecmpetency has n-t been made, the cuesticn 
of nuthcrity to cconsent will be referred to 
the appr: priate judge advocate or legal 
adviser for advice. 
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(6) When a patient for some other reascn is unable 
to respond, the consent of the spouse or next 
of kin must be cbtained. In the event that 
the spouse or next of kin cannot be ccntacted, 
the question of autherity to consent will be 
referred tc the sppropriate judge advicate or 
legal adviser for aavice,. 







be Counseling recuired. The physician or dentist whe 
is to perf rm or supervise the performance of a contenoleted 
procedure will counsel the patient and/or the consenting 
individual. Counseling will include an explanation of 
tee nature and expected results of the contemplated 
procedure. The physician cr dentist will annotate oF 522 
to indleste that the patient and/or the ecnsenting 
individual was ao cou seled. 


¢. Procedures er circumstances which require consent. 
The procedures or circumstances which reguire special 
consent are-- 


(1) All major and minor surgery which involves 
an entry into the bedy, either through 
an incision or through one of the natural 
bedy ovenings. 


(2) Any procedure or course of treatment in 
which anesthesia is used, whether an entry 
into the body is involved or net. 


(3) All noncperative procedures which involve 
more than a slight risk or harm to the 
patient, or which involve the risk cf a change 
in the patient's bedy structure. 


(h) All preecedures where roentgen ray, radiun, 
or cther radicsctive substence is used in 
tne treatment f the patient. 


(5) All vorecedures whieh involve electro- 
sheek or insulin ccma therapy. 


(6) All cther procedures which in the cpinion of 
the attending physicia: or dentist, the cnulef 
of service, or the commander require a special 
consent. fny questlin aga t- the necessity <-f 
obtaining a special consent from a patie it 
sh-ulad be res lived in favor c.f procuring the 
consent. 
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(7) Admission of patients with psychotic disorders. 
(8) Admission of patients te closed wards. 


ad. Consert in emergencies. In an emergency of any 
nature, whic. 8 a sericus snd imminent threat to the 
life, health, or well-being cf a patient, and time dses 
not permit cbtaining the required ccnsent, tne physician 
mey proceed with whatever ~esasures are necessary end 
required. However, if the patient is a nonmilitary 
minor, whsse parents must ccnsent to ncn-emergency 
treetment under the rules set forth in e(1), and (2), 
and (3) abcve, treatment will not be given over the 
perents' expressed or implied cbjection even in emergency 
conditicns. 





@. Dental procedures. Consent fir dental orccedures 
whieh come under tne previsions of ¢{1) and (2) abzve 
may Se cbtained et the time a ccurse of treatment is 
atarted. One SF 522 may be used for a cumplete course 
of treatment. 
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sP?PP "DIX B 
GENERAL ORDER No. 3, NAVY DEPARTM' RT, (NCVIMBEIR 22, 194)) 


BIOPLSITION (FP W4VAL PRRS: |) L WR KROPUST MeLicaL, DntTal, 
LR SURGICAL TNCATMPNT IN TIME CF WAR 


1. Nembers of the navsl service who refuse ty sudmit 
tc medical, dental, cr surgical measures neceasary t keep 
them fit to perform their duties shall be handled in acecrd- 
avce with the following directions. 

2. The senior medical afficer of ao ship or staticn, 
after consultation with other medical or dental sfiicera, 
if avallable, end with the epproval cf the commanding officer, 
shall, where in his judgment the best interests of the 
individual or of the service require, tske the f.llowing 
meessures without the ecnsent and «ver the pretest of the 
individual concerned: 

(a) Administer authorized immunization and 
prophylactic ~easures fr the preve ticn cf caisease. 
(b) Proeeed with routine diegnestie measures 

end cther special tests and examinaticns except in 

these cases where fcr any reaszcn the preeedure would 

enteil unrerascnable risk or injury or by ite nature 

be difficult of performance without the patient's 

veluntary ercperation. The practice contemplated 

may be illustrated by the exemples n-ted below. 

(Compulsion perzissible--exsmples: Kahn and Bogen 
tests, crdinary Xersys, cermal reacticn tests, lumbar 
puncture, teps of brody fluids, catheterization, 

- ese tat ordinary physical examinaticn, 

etc.). 

Compulsion not per-issible--examples: fxploratory 
surgery, surgical blopsy, intr: dueticn of lipiod 

into spinel canal, bronchcsecpy, cystoscopy, ventriculograpiy, 

presence of substantial ecntrasindicaticns arising from 

idiosyncrasy or poor conditizcn <f patient, ete.). 

Refusel of these measures may, ‘:iwever, be unreascn- 
able under the tests specified in paragreph 5 and so 
eonstitute a breach cf discivline. 

(¢) Administer usual and cust:mary medics] .r 
deital treatment for contagious cr c.imiuntcable diseases. 

(d) Perfsrm emergency surgery necessary t pr tect 
health cr life if the patient is mentally i competent 
from psychiatric causes or from the effects «f his 
disease or condition. 

3. Persons who unreas_nably refuse rvutine medical, 
dental, or surgical treatment for minor or temporsry 
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disabilities shall ve repsrted te the envmmanding -fficer 

for disciplinary action. This is intended tc include 
eccmmonplece casea invcelving Little or no risk t< the patient 
where it is inexpedient anc unnecessary to transfer the 
patient tc s navel hospital. The senior medical officer, 

in determining whether the petient's refusal sf the pricedure 
is unreasonable, shall do so after eonsultation with other 
medical cr dental cfficers, if available, end after due 
ecnusideration cf tne man's condition, his reasens for refusal 
and such tests as these indicated in peragraph 5. Special 
cases Way, If considered desirable, be reported tc the Bureau 
cf Waval Pers<cnnel or Covmandant, United States Marine Corps, 
via the Bureau of Medicine and Surgery, for further instructi_ns. 

h. Members of the nevel service wh. refuse to submit 
to mecicel, dental, cr supgical procedures shal], with the 
exceptions nited in paregrashs 2€ and 3, be transferred t<« 

2 nevel hospital for further observation and disp:siticn. 

S. Patients trensferred t: a naval hospital in 
eceorés;ce with these itnstructicns shali, fellcwing their 
arrival at the hospital, be bproupht befire a Board of 
Yecicel Survey consieting of not less than three medical 
officers whe shall study the case, inauire into the merits 
ef the individual's refusal to submit to trestment and 
report the facts with thelr recommendation to the Burean 
ef Navel Personnel, or Com-endant, United States Herine 
Corps, via the cureau ef Fecileine and lurgery. 

(a) Im surgical cases, the Bosrd's rep-rt should 
contain the answers to the fsllowing quéstiona: 


(1) Is surgical treetment required to relieve 
the incapecity and restore the individual to duty stitus 
e,d may it be expected to do ar? 

(2) Is the propesed surgery an establisned 
procedure that qualified and experieitced eurrfecns 
would crdinarily rececmmend end undertake? 

(3) Considering the risks ordinsrily ass ciated 
witn surgical treatment, the patient's age and genersl 
physical ecndition, and his reascus fcr refusing 
treatment, is the refusal reas-nable or unreas*nable? 

ere fear of surgery or religicus scruples tn such 
cases are nut t- be ecnsidered,. 


(>) If the individual concerned ras refused a 
medical, dental, or diegn:stic measure the Beard of 
Pedical Survey ehculd answer similar inquiries designed 
to show neec and risk <f the pr: cedure. 

6. 8 a penersl rule, refusal of siner surgery 
shculd be considered as unreas nable in the absence of 
substentlal contraindication. Cases of majcr surgery 
require most careful individual appraisal. Refusal of 
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such operations may te reasunable or unreasinable, 
ececrding tc the circumstances cf the particular case, 
In euch cases, the age of the patient, any existing 
physical ecntraindicatizns, previcus unsuccessful 
coperaticns, and any special risks shsuld be taken into 
consiceraticn. 

7s &8 ea matter of policy, surgery shell not be 
performed on a persen over his pretest if he is mectelly 
ecmpetert. This doea not mean that he shruld not be 
aubjected to disciplinary acticn fur refussl t submit 
t< surgery if his refusol is determined te be unreescnable. 

=. If s Board of Wedicsl ®urvey decides thst «4 
Gisgnostic, mecical, dental, or surgical prccedure is 
ays these findings must be made kncwn to the patient 

ad the ecard’ s report shall show that he was aff: rded 
> ye ae tt tc submit a written stetement exolaining 
the grounds for his refusal. If gueh c stetement is 
submitted, it shell be fe rwarded with the Board's 
repert. The patient shculd be advised by the Sonrd at 
this time that his continued refusal may lead tc 
Gisciplinery ection. ven if his disability originally 
erose in line of duty, its c:ntinuance wuld be attributable 
to his unreasenable refusal tc ccoperate in its correction. 
The ecntinuance of the disability should, therefcre, be 
consicered as due to the individual's own misecnduct and 
as "not in line of duty" from and after the time of his 
unresarsnable refurai. 

9. If, efter review by the bureaus and offices 
eoneerned, it is exneluded that tne individusl's refusal 
is unreasonable, tne Chief -f Naval rersecnnel, or 
Commundant cf the barine Corps, in case of marines, 
will -rder triel by csurt martial or such «ther action 
as may be werranted. 


FRAP STaL, 
Secretary :f the Nevy. 
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